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The judicial Power of the United States, shall be vested in one supreme
Court, and in such inferior Courts as the Congress may from time to
time ordain and establish. The Judges, both of the supreme and infe-
rior Courts, shall hold their Offices during good Behaviour, and shall,
at stated Times, receive for their Services a Compensation which shall
not be diminished during their Continuance in Office.

The United States Constitution
art. 111, 81 (1789)
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Reforming
the Supreme Court:
An Introduction

Paul D. Carrington & Roger C. Cramton*

This symposium deals with an important issue concerning the “ascendant
branch” of the federal government—the Supreme Court of the United
States—that has received remarkably little attention: the lengthening tenure
in office of Supreme Court justices. The Framers provided in Article 11, sec-
tion 1 of the Constitution that federal judges would serve “during good Be-
haviour,” in contrast to the relatively short and fixed terms of other federal of-
fices. The phrase was drawn from earlier legislation by Parliament enacted to
protect royal judges who had long served at the pleasure of the British crown
and its ministers and were subservient to them. The purpose of the Good Be-
havior Clause was to protect federal judges from control by the President or
the Congress. This constitutional provision has served that purpose well with
respect to lower federal court judges, but questions of its meaning and con-
tinued efficacy with respect to Supreme Court justices have been raised in the
past. Those questions should now be seriously considered.

The factual background of the symposium’s topic is not in dispute and is
elaborated in the leading article by Steven Calabresi and James Lindgren,! and
discussed in many of the other papers. The undisputed factual predicate is
that justices today serve much longer than they did throughout our history.
There are three general reasons why this is so.

* Paul D. Carrington is Chadwick Professor of Law, Duke University; Roger C. Cramton
is Stevens Professor of Law Emeritus, Cornell University Law School.

1. Steven G. Calabresi & James Lindgren, Term Limits for the Supreme Court: Life Tenure
Reconsidered, pp. 15-98.
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First, improved public health and modern medicine have enormously in-
creased the life expectancy of a mature person of an age likely to be considered
for appointment to the Supreme Court. Indeed, life expectancy at age fifty, for
example, has more than doubled since 1789. Moreover, the life expectancy fig-
ures are rising steadily every year and those in a position to receive the best
medical care, which includes justices, usually survive beyond the averages. For
reasons to be discussed below, few justices in modern times have voluntarily
retired from the Court until they became physically or mentally incapacitated.
The inevitable conclusion from these undisputed facts is that future appointees
to the Court are likely to occupy an office that has become one of the most
powerful in the land for twenty-five to forty or more years. A tenure in office
of a generation or more was not contemplated by the Framers when, in a de-
sire to protect judicial independence, they adopted the Good Behavior Clause.

The second factor that results in justices continuing in office until they die
or become seriously incapacitated is that, unlike their predecessors prior to
1925, the Court now has virtually total control over its workload. Each jus-
tice today is entitled to the assistance of a very capable personal staff, includ-
ing four law clerks. Prior to 1925, justices such as Holmes and Brandeis wrote
twenty or more opinions for the Court each year, assisted by only a single sec-
retary or law clerk who provided research and proof-reading assistance. Prior
to 1986 the Court rendered full opinions in about one hundred fifty cases a
year, an amount that itself was much lower than earlier in the twentieth cen-
tury. Since then, the Rehnquist Court has reduced the number of full opin-
ions on the merits each year by one-half, to about seventy-five cases a year.
Each justice today is responsible for only eight or nine opinions per year. In
varying degrees, each justice now delegates much of the initial drafting of
opinions to law clerks. These changes in the burdensomeness of the Court’s
work permit aging justices to continue to serve even as energy declines with
advanced age. Although ordinary Americans retire in largest number at age
sixty-two and most have retired by age sixty-five, Supreme Court justices con-
tinue to work on during their seventies and eighties. It was truly extraordi-
nary that Justice Sandra Day O’Connor stepped down in 2005 at the mere age
of seventy-five, and while still fully mobile. But Chief Justice Rehnquist stayed
in office thirty-four years until his death at age 80 and Justice Stevens, who is
eighty-three and has held office for thirty years, has not retired.

The third and most important factor resulting in the justices’ lengthening
tenure is a consequence of the enormous increase in the power and saliency
of the Court’s decision-making. The power of the Court to give new meaning
to old language of the Bill of Rights has made the Supreme Court, in a for-
mer Solicitor General’s language, “the ascendant branch” of the federal gov-
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ernment.2 Each justice occupies an office that is perhaps the second most pow-
erful in the land. And all other powerful federal offices are accountable to the
people through fixed terms and periodic elections. Even the rare congressional
leader who is regularly reelected exercises the authority of a majority or mi-
nority leader for a much shorter period.

Every informed observer, whether of the left, the right or the center, rec-
ognizes that the Court is now an institution exercising extraordinary power.
It is not surprising that justices relish the exercise of the great power the Court
now possesses. The celebrity that now renders sober justices as famous as rock
stars, is flattering, enjoyable, stimulating, and provides many opportunities
for travel and influence. The justices are honored by prestigious academic and
private organizations; and they are invited and paid to travel to events
throughout the country and around the world. On today’s terms, it is a great
job. Who would give it up voluntarily? Well, Justice O’Connor did, but Chief
Justice Rehnquist, who was older and suffered from physical ailments for a
very long time, remained in office until removed from it by his sudden death.

We believe that the facts stated and our general conclusions are accepted by
all sixteen of the diverse and talented authors who have contributed to this
symposium, although they would probably state them in somewhat different
language. All agree that the lengthening tenure of Supreme Court justices
raises a challenge to life tenure that is worthy of serious inquiry and debate by
academics, politicians and the public. This view is also supported by the fol-
lowing scholars, bar leaders, and distinguished judges, who have expressed
agreement “in principle” with the specific legislative proposal advanced by the
two of us and which was the subject of an academic conference held at Duke
in April 2005. Most of the papers in this book arose out of that conference.

Bruce A. Ackerman, Yale Law School

Albert W. Alschuler, University of Chicago Law School

Vickram D. Amar, University of California Hastings College of Law
Jack M. Balkin, Yale Law School

Jerome A. Barron, George Washington University Law School

Kevin M. Clermont, Cornell Law School

John J. Costonis, Chancellor, Louisiana State University

JohnJ. Curtin, Jr., Esg., Boston (Former President, American Bar Association)
Walter E. Dellinger I11, Duke University School of Law

Norman Dorsen, New York University School of Law

2. The phrase is that of Seth Waxman, Esg., a recent Solicitor General of the United
States, quoted in the National Law Journal C7 (Aug. 6, 2001).
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Craig Enoch, Esq., Dallas, Texas (former Justice, Supreme Court of Texas)

Garrett Epps, University of Oregon School of Law

Richard A. Epstein, University of Chicago Law School

James G. Exum, Esg., Greensboro, North Carolina (former Chief Justice
of North Carolina)

Richard H. Fallon, Harvard University Law School

John H. Garvey, Boston College Law School

Lino A. Graglia, University of Texas School of Law

Michael Heise, Cornell Law School

Wythe Holt, University of Alabama Law School

R. William Ide 111, Esq., Atlanta, Georgia (former President, American
Bar Association)

Yale Kamisar, University of Michigan Law School

Larry D. Kramer, Stanford University Law School

Lewis Henry LaRue, Washington & Lee University School of Law

Sanford Levinson, University of Texas School of Law

George Liebmann, Esq., Baltimore, Maryland, Visiting Scholar, Cambridge
University

Theodore J. Lowi, Senior Professor of American Institutions, Cornell
University

Ira C. Lupu, George Washington University School of Law

Robert MacCrate, Esq., New York City (former President, American Bar
Association)

Frank I. Michelman, Harvard University Law School

Thomas D. Morgan, George Washington University Law School

Alan Morrison, Stanford University Law School

Robert R. Nagel, University of Colorado School of Law

Philip D. Oliver, University of Arkansas at Little Rock School of Law

Russell Osgood, President, Grinnell College

William G. Paul, Esg., Oklahoma City, Oklahoma (former President,
American Bar Association)

Richard D. Parker, Harvard University Law School

Michael John Perry, Emory University School of Law

H. Jefferson Powell, Professor of Law and Divinity, Duke University
School of Law

L. A. (Scot) Powe, Jr., University of Texas School of Law

John Phillip Reid, New York University School of Law

William L. Reynolds, University of Maryland School of Law

Thomas D. Rowe, Jr., Duke University School of Law

Theodore St. Antoine, University of Michigan Law School
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Peter H. Schuck, Yale Law School

David L. Shapiro, Harvard University Law School

Carol S. Steiker, Harvard University Law School

Nadine Strossen, New York Law School

Peter L. Strauss, Columbia University School of Law

Lawrence H. Tribe, Harvard University Law School

Mark V. Tushnet, Georgetown University Law Center

Jon M. Van Dyke, University of Hawai'i School of Law

Herbert P. Wilkins, Boston College Law School (former Chief Justice of
Massachusetts)

Michael D. Zimmerman, Esq., Salt Lake City (former Chief Justice of Utah)

Informed readers will recognize that this list includes persons of almost every
imaginable political orientation.

The needed inquiry and debate concern the questions that are the subject
of the original papers written for this symposium: (1) what harmful conse-
quences, if any, are caused by the life tenure of Supreme Court justices; (2)
are those consequences sufficiently serious that remedial proposals should be
considered; and (3) what remedies are most appropriate?

All participants in the symposium agree that current arrangements for
Supreme Court justices have resulted in at least two harmful consequences. First,
David Garrow’s prior work and that of others establish that instances of harm
to the Court because an aging justice is mentally or physically compromised
occur much more frequently than is generally understood.3 Second, current
arrangements create incentives for strategic behavior by presidents, justices and
senators that may not be in the interest of the Court or the public. Presidents
have an incentive to choose a less-experienced and less-qualified younger ap-
pointee who, if a correct assessment is made of the appointee’s future constitu-
tional decision-making, is likely to provide the President an even longer influ-
ence on the Court’s decisions. Justices often seek to time their retirements so
that like-minded presidents will appoint their successors. Experience suggests,
for example, that Justice O’Connor, a Reagan appointee, might not have retired
when she did had John Kerry been elected President in 2004. And senators,
aware of the high stakes inherent in the appointment of a justice who could serve
for a generation or more, may frustrate the president’s power of appointment
by using procedural tactics to prevent a vote on the appointment.

3. Seeinfra David J. Garrow, Protecting and Enhancing the Supreme Court, pp. 271-289.
See also David J. Garrow, Mental Decrepitude on the U. S. Supreme Court, 67 U. Chi. L. Rev.
995 (2000).
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Other possible consequences are more intangible, uncertain, and value-laden.
Longer tenure decreases the rotation in office that naturally occurred before the
life expectancy of a mature person doubled or tripled. The randomness of death
in office and of some retirement decisions results, as Daniel Meador4 and
Thomas Merrills emphasize, in situations in which vacancies may be bunched.
Some presidents harvest four or five appointments (e.g., Taft and Nixon) and
others none (e.g., Carter). The lack of regular turnover decreases the political ac-
countability of a branch of the federal government that has become a major pol-
icy-making institution. The popular will of an electorate that is guaranteed “a
Republican Form of Government” is increasingly governed by a non-account-
able gerontocracy. And the lengthened tenure, by increasing the stakes of every
appointment, may have contributed to the contentiousness of confirmation.
These issues are discussed from various vantage points in the articles in this sym-
posium.

Most of the authors agree with us that these problems are serious and jus-
tify prompt consideration of alternative solutions. Daniel Meador, Alan Mor-
rison, and Scot Powe? join us in favoring legislative consideration of alterna-
tives, especially term limits. Powe provides a useful discussion of a justice’s
usual life cycle, including a discussion of the intellectual autopilot that often
results once a justice is past his or her prime. He also provides a comparison
of length of tenure of congressional leaders with that of justices. Morrison,
after agreeing that a system of limited tenure should replace current life tenure,
discusses another concern: the powers and manner of appointment of the
chief justice. Morrison contends that needed statutory change should include
a provision authorizing the president to appoint the chief justice without a
separate Senate confirmation proceeding when a vacancy in that office arises,
but only from among the sitting justices. Judith Resnik also emphasizes the
exceptional role of the chief justice as the chief executive officer of the third
branch and advocates a measure of political accountability for the conduct of
that role.8

4. See infra Daniel J. Meador, Thinking About Age and Supreme Court Tenure, pp.
115-123.

5. See infra Thomas W. Merrill, Internal Dynamics of Term Limits for Justices, pp.
225-248.

6. See infra Alan B. Morrison, Opting for Change in Supreme Court Selection, and for
the Chief Justice Too, pp. 203-223.

7. See infra L. A. Powe, Jr., Marble Palace, We've Got a Problem—uwith You, pp. 99-113.

8. See infra Judith Resnik, Democratic Responses to the Breadth of Power of the Chief Jus-
tice, pp. 181-200.
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Ward Farnsworth® and Arthur Hellman0 present dissenting views favoring
the status quo. While not questioning the factual premises stated above,
Farnsworth argues that the voice from the past is a useful element of stability
for the republic and often results in a justice moving in a “liberal” (and, from
his point of view, desirable) direction. Arthur Hellman argues that staggered
eighteen-year terms would make the appointment process even more politi-
cally contentious because potential opponents would know when a vacancy
would arise and which justice would be leaving. He also contends that regu-
lar new appointments would accentuate strategic behavior of justices in mak-
ing certiorari decisions, i.e., expediting or slowing the consideration of a con-
stitutional issue around the departure of a particular justice. Hellman also
argues that term limits for justices would threaten the stability of precedent,
which might in turn lead the public to believe that decisions do not rest on
“impersonal and reasoned judgments.”

Philip Oliver!! supports the editors’ statutory proposal but prefers a con-
stitutional amendment imposing term limits on justices. His proposed amend-
ment would expand the size of the Court through regular appointments by
each president and diminish its size with each retirement, resignation or death.

Robert Nagel bases his support for substitution of term limits for the cur-
rent life tenure system primarily on value-laden issues: the Court has regularly
adopted policy positions that damage federalism and especially the effectiveness
of state and local governments. This frustration of local action closer to the peo-
ple frustrates participation in government, forces national homogeneity rather
than local and regional variation, and moves decisionmaking from where peo-
ple live and work to a national level. In doing so, the Court’s decisions frustrate
and alienate those who disagree with the values forced on them. Moreover, the
Court now views every aspect of ordinary life as within its control and advances
its homogenizing program through “authoritarian claims on behalf of [its] ju-
dicial power.”12 His views are generally shared by Paul Carrington,3 who holds
that Congress has a constitutional duty to impose on the Court constraints that
are consistent with the principles of judicial independence and federalism.

9. See infra Ward Farnsworth, The Case for Life Tenure, pp. 251-269.

10. See infra Arthur D. Hellman, Reining in the Supreme Court: Are Term Limits the An-
swer?, pp. 291-316.

11. See infra Philip D. Oliver, Increasing the Size of the Court as a Partial but Clearly
Constitutional Alternative, pp. 405—414.

12. See infra Robert F. Nagel, Limiting the Court by Limiting Life Tenure, pp. 127-136.

13. See infra Paul D. Carrington, Checks and Balances: Congress and the Federal Courts,
pp. 137-179.
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Thomas Merrill’s paper considers the effect of staggered terms on the norms
governing the Court’s decisional process, the Court’s efficiency in deciding
cases, and the ability of justices to form fairly stable voting blocs. Norm
change, he concludes, would be somewhat more likely under a term limits
regime, efficiency in decisionmaking would be somewhat reduced, and ad hoc
rather than stable voting blocs would be more common. Conceding that these
predictions are highly speculative, he concludes that, on balance, replacement
of life tenure with fixed non-renewable terms would be desirable. Terri
Peretti,24 viewing term limits proposals in the light of political science insights,
also explores the various consequences and implications of term limits pro-
posals; she is especially concerned about the uneven distribution of Supreme
Court appointments under current arrangements.

The constitutionality of a statutory proposal, such as the one the co-edi-
tors have proposed, is considered in a number of papers. Sanford Levinson,15
affirming the power of Congress on this subject, argues that the Good Be-
havior Clause should be given a purposive or functional interpretation that
reflects the fact that circumstances have changed sine 1789. The problem in
his view is that of mobilizing the national constituency that would be neces-
sary to get a valid statute enacted. Roger Cramtoné emphasizes the broad
power given to Congress to regulate the federal courts, including the Supreme
Court. Throughout our history Congress by legislation has created and abol-
ished federal courts and has regulated the size and other aspects of the Court.
For 121 years the justices were required to “ride circuit,” deciding cases on
lower federal courts. The only directly relevant judicial decision upheld leg-
islative authority in broad language. Paul Carrington” compares the consti-
tutionality of term limits imposed on other members of the federal judiciary,
more numerous than the Article I11 judges, who are in even greater need of
judicial independence.

John Harrison!8 and William Van Alstyne,!® on the other hand, argue that
the texts of Articles 1l and 111 of the Constitution, and the purposes of those

14. See infra Terri L. Peretti, Promoting Equity in the Distribution of Supreme Court Ap-
pointments, pp. 435—-453.

15. See infra Sanford Levinson, Life Tenure and the Supreme Court: What Is to Be Done?,
pp. 375-383.

16. See infra Roger C. Cramton, Reforming the Supreme Court, pp. 345-360.

17. See infra Paul C. Carrington, Checks and Balances, pp. 137-179.

18. See infra John Harrison, The Power of Congress over the Terms of Justices of the
Supreme Court, pp. 361-373.

19. See infra William Van Alstyne, The Constitutional Futility of Statutory Term Limits
for Supreme Court Justices, pp. 385—402.
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texts, make the Supreme Court, unlike other federal courts, a unique institu-
tion and prevent Congress from manipulating the office of a justice. In their
view, substantial participation in the Court’s decisionmaking process without
a fixed limitation of term is an inherent quality of the office that is immune
from legislative change. Richard Epstein’s brief discussion of constitutionality
takes much the same position.2

Another line of argument concerning constitutionality is raised by several
papers: if Congress successfully exercised authority to redefine the office of a
justice, the temptation of political majorities to tinker with it for political pur-
poses might become a serious problem.2! The contrary view is that the obvi-
ous importance of the structural integrity of the Court will prompt thought-
ful and extensive legislative consideration quite unlike momentary and
impulsive aberrations like the Schiavo incident.?2 Like social security, it would
be treated as fundamental legislation to be changed very rarely and only for
good reasons.

Cumulative or alternative proposals are advanced in five papers. Richard Ep-
stein argues that a mandatory retirement age of seventy should be coupled with
the term limits proposal, each reinforcing and benefiting the other.23 Alan Mor-
rison and Judith Resnik would include a provision relating to the office of chief
justice in any statutory revision.24 Scot Powe, concerned about the increased del-
egation to law clerks on the part of justices, suggests that each justice be limited
to only one clerk, forcing them to do more of the hard work of drafting opin-
ions, a burden that would produce better decisions and lead justices to think
more seriously of retirement as they aged. Paul Carrington proposes substantial
revision of the 1925 legislation empowering the Court to control its own docket.2
And, finally, George Liebmann?é provides a glimpse at another alternative or cu-
mulative proposal: legislation that restricts the jurisdiction of the Supreme Court.

An appendix collects some relevant documents: (1) the provisions of the
United States Constitution that relate to the appointment, compensation and

20. See infra Richard A. Epstein, Mandatory Retirement for Supreme Court Justices, pp.
415-433.

21. See infra, e.g., Harrison pp. 361-373 and Hellman pp. 291-316.

22. The case of Theresa Schiavo is reported by Abby Goodnough, The Schiavo Case:
The Overview: Schiavo Dies, Ending Bitter Case over Feeding Tube, N.Y. Times Al (Apr. 1,
2005).

23. See infra Epstein pp. 415-433.

24. See infra Morrison pp. 203-223.

25. See infra Carrington pp 137-179.

26. See infra George W. Liebmann, Curbing District Court Jurisdiction and Improving
Litigation Procedure: Another Approach to More Restrained Adjudication, pp. 455—463.
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tenure of Supreme Court justices; and (2) the Carrington-Cramton proposal
for statutory reform of the Court.

Altogether, the articles provide a feast of information and ideas relating to
an important and little-considered public problem. We hope that readers will
be persuaded that the superannuation of Supreme Court justices is a problem
that deserves study, debate and reflection on the part of the people and its gov-
ernors. We believe that the result of such inquiry and discussion will inevitably
lead to the conclusion that the time for action has come.



Is the Prolonged Tenure of Justices a
Problem Requiring Attention?






Term Limits for
the Supreme Court:
Life Tenure Reconsidered

Steven G. Calabresi* & James Lindgren?

1. George C. Dix Professor of Constitutional Law, Northwestern University.

I began working on this idea in the summer of 2001 with Jeff Oldham of the North-
western Law School Class of 2003. Jeff was helping me at the time as a summer research
assistant, and this was the project | was working on. | set Jeff to work compiling the data
on the increasing tenure of Supreme Court Justices on the Court, the increasing length of
time between vacancies on the Court, the older average age upon retirement of Justices,
and comparative data about judicial term limits in foreign countries and in the 50 U.S.
states. Once | realized the very substantial empirical nature of the project I had launched,
I invited my colleague and friend, Jim Lindgren, a trained social scientist, to join us in
gathering data and crunching the numbers. Subsequently, Jeff Oldham did substantially
more work on the project as part of a third year legal writing paper, which he wrote in sev-
eral drafts under my direction. Jeff produced the critical first draft of this article with strong
direction from me and with considerable help from Jim Lindgren on the empirical data.
Jim and | have subsequently done multiple additional drafts. We, of course, invited Jeff to
be a co-author on the paper; he had been planning to be a co-author with the two of us
until for professional reasons (he has been a court clerk), he decided he had to decline to
be listed as a co-author. The bottom line, gentle reader, is that Jeff Oldham made as big a
contribution to the execution of this piece as did Professors Calabresi and Lindgren. Al-
though Jeff has not been involved in the later drafts, he has encouraged us to go forward
without him.

Beyond thanking Jeff Oldham, we are grateful for the helpful comments of Al Alschuler,
Akhil Amar, Charles Fried, Richard Fallon, Philip Hamburger, John Harrison, Gary Law-
son, Daniel Lev Saikrishna Prakash, and David Presser.

2. Benjamin Mazur Research Professor, Northwestern University.

15
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Introduction

In June 2005, at the end of the October 2004 term of the U.S. Supreme
Court, its nine members had served together for almost eleven years, longer
than any other group of nine justices in the nation’s history.3 The average
tenure of a Supreme Court justice from 1789 through 1970 was only 14.9
years, yet, of those justices who have retired since 1970, the average tenure
has jumped to 26.1 years. Moreover, before the death of Chief Justice Rehn-
quist in September 2005 and Justice Sandra Day O’Connor’s announcement
of her pending resignation in July 2005, five of the nine justices had served on
the Court for more than seventeen years and three of these had served more
than twenty-three years.* The other four justices have already spent between
ten and fourteen years on the Court. At the same time, four of the nine mem-
bers of the Court were seventy years of age or older, and only one of them was
under sixty-five, once the traditional retirement age in business.> Because of
the length of tenure of members of the Rehnquist court, there were no va-
cancies on the High Court from 1994 to the middle of 2005.6

We believe the American constitutional rule granting life tenure to Supreme
Court justices is fundamentally flawed, resulting now in justices remaining on
the Court for longer periods and to a later age than ever before in American
history. This leads to significantly less frequent vacancies on the Court, which
reduces the efficacy of the democratic check that the appointment process pro-
vides on the Court’s membership. The increase in the longevity of justices’
tenure means that life tenure now guarantees a much longer tenure on the

3. Note: All calculations in this Article are current as of October 3, 2005, the first day
of the October 2005 Term. For purposes except listing the ages and tenures of the cur-
rent justices and assessing mental decrepitude, Justice Sandra Day O’Connor is treated
as having resigned on that day (we do not think that it would be fair to assert how in-
frequently resignations occur while excluding from our data analysis a pending resigna-
tion).

See Akhil Reed Amar & Steven G. Calabresi, Term Limits for the High Court, Washing-
ton Post A23 (Aug. 9, 2002). By September 4, 2005 when Justice Rehnquist died, it was
about eleven years since a vacancy had arisen on August 3, 1994, a vacancy filled by Stephen
Breyer. This was the second longest gap between vacancies in the nation’s history; the
longest was between June 19, 1811 and March 18, 1823, a gap of eleven years and nine
months between the vacancies filled by Gabriel Duvall and Smith Thompson; the third
longest was only about six years.

4. For tenure of justices as of October 3, 2005, see Appendix.

5. For the ages of the current justices as of October 3, 2005, see Appendix.

6. For the year of appointment of the current justices, see Appendix.
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Court than was the case in 1789 or over most of our constitutional history.?
Moreover, the combination of less frequent vacancies and longer tenures of
office means that when vacancies do arise, there is so much at stake that con-
firmation battles become much more intense. Finally, as was detailed in a re-
cent article by Professor David Garrow,?® the advancing age of past Supreme
Court justices has at times led to a problem of “mental decrepitude” on the
Court, whereby some justices have been physically or mentally unable to ful-
fill their duties at the final stages of their career.9 A regime that allows high
government officials to exercise great power, totally unchecked, for periods of
thirty to forty years is essentially a relic of pre-democratic times: although life
tenure for Supreme Court justices may have made sense in the eighteenth-cen-
tury world of the Framers, it is particularly inappropriate now, given the enor-
mous power that Supreme Court justices have come to wield.10

In this essay, therefore, we call for change. First, we analyze the historical data
on the tenure of Supreme Court justices and conclude by describing the approach
that all other major democratic nations and U.S. states have taken to judicial
tenure and by showing that, comparatively, the U.S. Supreme Court’s system of
life tenure is truly an outlier.t A proposed solution is then offered—that law-
makers pass a constitutional amendment instituting a system of staggered, eight-
een-year term limits for Supreme Court Justices.!2 The Court’s membership
would be constitutionally fixed at nine justices, and their terms would be stag-
gered such that a vacancy would occur on the Court every two years at the end
of the term in every odd-numbered calendar year. Every one-term president

7. See Gregg Easterbrook, Geritol Justice: Is the Supreme Court Senile?, The New Re-
public (Aug. 19, 1991) (“When the Constitutional Convention of 1787 conferred on
Supreme Court Justices a lifetime tenure almost impossible to revoke, court membership
did not mean what it means today.”).

8. David J. Garrow, Mental Decrepitude on the U.S. Supreme Court: The Historical Case
for a 28th Amendment, 67 U. Chi. L. Rev. 995 (2000). See also David N. Atkinson, Leav-
ing the Bench: Supreme Court Justices at the End (Kansas 1999) (combining a series of arti-
cles, written during the 1970s and 1980s, into a book).

9. See Garrow, supra n. 8 (detailing this observation). See also Atkinson, supra n. 8.

10. See Steven G. Calabresi, Overrule Casey! Some Originalist and Normative Arguments
Against a Strict Rule of Stare Decisis in Constitutional Cases, Constitutional Commentary (forth-
coming 2005); Steven G. Calabresi, Text, Precedent, and Burke: Some Arguments from Practice
Against a Strict Rule of Stare Decisis in Constitutional Cases, Alabama L. Rev. (forthcoming 2006).

11. See infra text accompanying notes 115-132 (one state, Rhode Island, also has life
tenure for its Supreme Court).

12. We address the possibility of term limits only for the Supreme Court. Any attempt
to institute term limits for lower federal court judges would present enormous adminis-
trative complexities that might outweigh any benefit of limited tenures for those judges.
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would thus get to appoint two justices, and every two-term president would get
to appoint four. This term limits proposal would not be applied to any of the
nine currently sitting justices, nor to any of the nominees of the President who
is sitting when the constitutional amendment is ratified. We believe Supreme
Court term limits ought to be phased in, as was done with the two-term limit
for presidents, which did not apply to the incumbent president when it was rat-
ified. If the amendment were ratified before 2009, the term limit should begin
to apply during the tenure of whoever is elected President in 2008. Since we are
all behind a veil of ignorance as to the partisan identity of the winner in 2008,
this seems to be a fair and optimal time for term limits to start.

This proposal builds on the views of a number of distinguished commen-
tators and judges from broadly varying backgrounds who have opposed life
tenure for federal judges, including some of the most venerable figures in
American history. Thomas Jefferson, for example, denounced life tenure as
being wholly inconsistent with our ordered republic. Accordingly, he proposed
four- or six-year renewable term limits for federal judges.t3 And Robert Yates,
who wrote as Brutus during the ratification period, railed against the provi-
sion for life tenure for federal judges and the disastrous degrees of independ-
ence from democratic accountability that it would lead to.14

Most relevant to our own proposal are the thoughtful suggestions by sev-
eral modern commentators in favor of imposing eighteen-year term limits.
First, in 1986, Professor Philip Oliver carefully considered how best to re-
structure the tenure of Supreme Court justices.t> Oliver proposed fixed, stag-
gered terms of eighteen years, and he explained that, among other benefits,
such a system would allow for more regular appointments (every two years),
would balance the impact that all Presidents can have on the Court’s makeup,
and would eliminate the possibility of justices’ remaining on the Court be-
yond their vigorous years.1¢ Following Professor Oliver, other commentators
similarly called for limits to the tenure of Supreme Court justices, or of fed-

13. Letter from Thomas Jefferson to William T. Barry (July 2, 1822), in 7 The Writings
of Thomas Jefferson 256 (H.A. Washington ed., 1859); Thomas Jefferson, A Biography in His
Own Words (1974); see also Charles Cooper, Federalist Society Symposium: Term Limits for
Judges?, 13 J.L. & Pol. 669, 67475 (Summer 1997) (discussing Jefferson’s criticism of life
tenure and his proposals for term limits).

14. Robert Yates, Brutus No. XV (1788), reprinted in The Anti-Federalists 350, 352 (Ce-
cilia M. Kenyon ed., 1966).

15. Philip D. Oliver, Systematic Justice: A Proposed Constitutional Amendment to Estab-
lish Fixed, Staggered Terms for Members of the United States Supreme Court, 47 Ohio St. L.J.
799 (1986).

16. Id. at 802-16.
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eral judges generally, but did not propose terms of eighteen years.1? After this
chapter was written and discussed publicly, but before it was published, stu-
dents James DiTullio and John Schochet proposed a system of eighteen-year
term limits for Supreme Court Justices.1® Their primary concerns were not
that justices are staying too long on the Court but that the current system al-
lows for strategic timing of retirements, encourages the appointment of young
nominees to the Court, and fails to distribute appointments evenly across dif-
ferent presidencies.!® Finally, Professor L.A. Powe, Jr., recently identified life
tenure on the Supreme Court as being the stupidest feature of the American
Constitution,20 and he, too, called for eighteen-year term limits on Supreme
Court Justices.?t Of the leading legal scholars to write about Supreme Court
term limits to date, only one major figure—Professor Ward Farnsworth, of
Boston University—has defended life tenure.?2

Although many commentators have thus called for term limits on Supreme
Court Justices, their proposals have received little attention, perhaps for two

17. See Laurence H. Silberman, Federalist Society Symposium: Term Limits for Judges?,
13 J. L. & Pub. Policy 669, 674-75, 687 (suggesting individuals be selected to sit on the
Supreme Court for a term of five years, then sit on the federal courts of appeals for the re-
mainder of their life tenure); Easterbrook supra n. 7 (proposing a constitutional amend-
ment to replace life tenure for the justices with ten-year fixed terms with the option for re-
tired justices to serve on lower federal courts); Henry Paul Monaghan, The Confirmation
Process: Law or Politics, 101 Harv. L. Rev. 1202 (1988) (recommending lawmakers consider
both an age limit and a term limit of fifteen to twenty years for justices); Saikrishna B.
Prakash, America’s Aristocracy, 109 Yale L.J. 541, 570-73 (1999) (arguing a notion of life-
tenured judges is fundamentally at odds with representative democracy and advocating
term limits for all federal judges). Professor Prakash also argues that the President and Sen-
ate should have more power to remove justices for improper decisions. Id. at 568. We de-
cline to adopt this suggestion because we think it would threaten judicial independence.
See also John O. McGinnis, Justice Without Justices, 16 Const. Comm. 541, 541-43 (1999)
(advocating a model similar to that of Judge Silberman: members of the lower federal
courts would be assigned to serve on the Supreme Court for short periods of time, like a
year, then return to their positions on the lower courts for life); Amar & Calabresi, supra
n. 3 (expressing support for either formal or informal limits on the justices’ tenures).

18. James E. DiTullio & John B. Schochet, Student Authors, Saving this Honorable
Court: A Proposal to Replace Life Tenure on the Supreme Court With Staggered, Nonrenew-
able Eighteen-Year Terms, 90 Va. L. Rev. 1093 (2004).

19. Id.

20. L.A. Powe, Jr., Old People and Good Behavior, in Constitutional Stupidities, Consti-
tutional Tragedies, 77-80 (William N. Eskridge, Jr. & Sanford Levinson eds., 1968).

21. Id. at 79.

22. Ward Farnsworth, The Regulation of Turnover on the Supreme Court, 2005 U. III. L.
Rev. 407, 408 (2005).
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reasons. First, many Americans mistakenly believe that a system of life tenure
is necessary to preserve an independent judiciary. Second, these scholars’ pro-
posals have received little attention because, even apart from romanticized re-
sistance, a relatively comprehensive case has not yet been made in the litera-
ture for the need to reform life tenure. We seek to make that case by showing
a strong, non-partisan justification for reconsidering life tenure—that the
real-world, practical meaning of life tenure has changed over time and is very
different now from what it was in 1789 or even in 1939.

Our proposal is ultimately a Burkean reform because all we would do is to
move the justices back toward an average tenure that is similar to what the av-
erage tenure of justices has been over the totality of American history. Just as
the two-term limit on Presidents restored a tradition of Presidents stepping
down after eight years in office, our eighteen-year term limit on Supreme
Court justices would push the average tenure of justices back toward the 14.9-
year average tenures that prevailed between 1789 and 1970 and away from the
astonishing 26.1-year average tenure enjoyed by justices who stepped down
between 1971 and 2005. Our proposed amendment would thus merely restore
the practice that prevailed between 1789 and 1970 and would guarantee that
vacancies on the Court would open up on average every two years, with no
eleven-year periods without a vacancy as has happened between 1994 and
2005. This then is a fundamentally conservative call for reform, all the more
5o because we resist the calls of many commentators for a very short tenure
for Supreme Court justices. The eighteen-year nonrenewable term we propose
is more than long enough to guarantee judicial independence without pro-
ducing the pathologies associated with the current system of life tenure.

Our proposal for imposing on Supreme Court Justices a staggered, eighteen-
year term limit, with a salary for life and an automatic right to sit on the lower
federal courts for life, could theoretically be established in a variety of ways, but
the only way we approve of is through passage of a constitutional amendment
pursuant to Article V.23 Accordingly, we outline below our proposal for a con-
stitutional amendment instituting term limits.24 We then highlight the advan-
tages to passing such an amendment and address potential counter-arguments.
Short of amending the Constitution, Professors Paul Carrington and Roger
Cramton have recently proposed a system of term limits for Supreme Court Jus-
tices instituted by statute. We consider two statutory proposals for instituting
Supreme Court term limits, one of our own devising and the other being the

23. See U.S. Const. art. V.
24. See infra text accompanying notes 30—45.
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Carrington-Cramton proposal.2s We consider the arguments in favor of and
against the constitutionality of these two proposed statutes, concluding that
statutorily imposed term limits on Supreme Court justices are unconstitutional.
The statutory proposal presents some close constitutional questions, and one
grave danger it poses is that it would be manipulable by future Congresses.26 For
these reasons, we believe that term limits ought to be established by a constitu-
tional amendment and that the proposed statute is unconstitutional.

Finally, we argue that a system of term limits could in theory be achieved
more informally through a variety of measures.2” Specifically, we consider the
opportunities that the Senate, the Court, and even individual justices have for
informally instituting term limits: the Senate by imposing term limits pledges
on nominees in confirmation hearings;2 the Court through an adjustment of
its internal court rules and seniority system; and individual justices by estab-
lishing an informal tradition of leaving the Court after a term of years, as Pres-
idents did before passage of the Twenty-Second Amendment.2°

We are opposed to term limit pledges exacted by the Senate during the con-
firmation process. We believe this practice would greatly weaken a newly ap-
pointed justice in the eyes of his colleagues since that newly appointed justice
would be seen as having compromised judicial independence by taking a term
limits pledge to win confirmation. We are similarly quite skeptical of the idea
that individual justices ought to try to establish a tradition of retiring after
eighteen years. Even if one or two justices were to try to set such a good ex-
ample, we believe that, given current levels of partisanship on the Supreme
Court, the other justices on the Court would fail to follow their good exam-

25. See Amar & Calabresi, supra n. 3, see infra Paul D. Carrington & Roger C. Cramton,
The Supreme Court Renewal Act: A Return to Basic Principles, pp. 467—471.

26. See McGinnis, supra n. 17, at 546 (noting the problem of manipulability if a sys-
tem of term limits were instituted under a statute).

27. See Amar & Calabresi, supra n.3.

28. See infra text accompanying notes 61-85.

29. See David Kyvig, Explicit and Authentic Acts: Amending the U.S. Constitution,
1776-1995, 325 (Univ. Press of Kansas, 1996) (stating the two-term tradition of Presidents
was “established by George Washington, reinforced by Thomas Jefferson, and observed for
one reason or another by the seven other once-reelected chief executives” before President
F.D. Roosevelt); Doris Kearns Goodwin, No Ordinary Time 106 (1994) (“[E]ver since
George Washington refused a third term, no man had even tried to achieve the office of
the Presidency more than twice.”). See generally Bruce G. Peabody & Scott E. Gant, The
Twice and Future President: Constitutional Interstices and the Twenty-Second Amendment,
83 Minn. L. Rev. 565, 574-75 (1999) (summarizing the literature covering the two-term
tradition, though challenging the existence of this tradition).



22 STEVEN G. CALABRESI & JAMES LINDGREN

ple. We thus conclude that the only way to realize a system of Supreme Court
term limits is by the passage of a constitutional amendment. We urge law-
makers to consider passing such an amendment before a new wave of resig-
nations occurs. Establishing a system of term limits is an important reform
that would correct the problem of a real-world, practical increase in the ac-
tual tenure of Supreme Court justices.

The Need for Reform:
The Expansion of Life Tenure, Its Potential
Causes, and Its Detrimental Effects

The Expansion of Life Tenure

Life tenure for Supreme Court justices has been a part of our Constitution
since 1789, when the Framers created one Supreme Court and provided that
its members “shall hold their Offices during good Behaviour.”30 In so provid-
ing, the Framers followed the eighteenth-century English practice, spawned
in the wake of the Glorious Revolution of 1688, of securing judicial inde-
pendence through life tenure in office for judges.3! But since 1789, Americans
have seen drastic changes in medicine, technology, politics, and social per-
ceptions of judges and of the law, which have changed the practical meaning
of life tenure for justices.

We analyzed how this meaning has changed over time by calculating the
age and tenure of office for each justice32 and by examining the number of
years between openings on the Court. This analysis revealed three critical and
significant trends: the real-world, practical meaning of life tenure has been

30. U.S. Const. art. I, §1.

31. Prior to the Act of Settlement of 1703, English judges served for the term of the
sovereign who appointed them. With the sovereign’s death, the judges’ terms came to an
end. Proponents of the Glorious Revolution of 1688 saw life tenure of judges as vital to
making them independent of the Crown, a notion borrowed by Americans in 1787.

32. Sources for this data included the Federal Judicial Center, Washington, DC, His-
tory of the Federal Judiciary <http://www.fjc.gov/history/home/nsf> (Aug. 4, 2002); Henry
J. Abraham, Justices, Presidents, and Senators (Rev. ed., 1999). We counted two terms each
for Justices Hughes and Rutledge, who both served as associate justices, resigned their po-
sitions for a number of years, and then were reappointed as Chief Justices. In Rutledge’s
case, his recess appointment was rejected by the Senate and he resigned. The date of swear-
ing in was used as the start of a justice’s service on the Court for purposes of computing
tenure of office.
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Chart 1. Length of Tenure on Court by Period

of Leaving the Supreme Court
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expanding over time, justices have been staying on the Court to more ad-
vanced ages than in the past, and, as a result, vacancies have been occurring
less frequently than ever before.

Surprisingly, these trends have not been gradual.

First, as Chart 1 summarizes, the average tenure of a Supreme Court jus-
tice has increased considerably since the Court’s creation in 1789, with the
most dramatic increase occurring between 1970 and the present. In the first
thirty years of the Supreme Court’s history, justices spent an average of just
7.5 years on the Court, which may have been due in large part to the difficult
conditions of circuit riding and a series of very short-lived initial appoint-
ments, including a short recess appointment for Chief Justice Rutledge.33 The
average tenure of justices then increased significantly between 1821 and 1850
to 20.8 years before declining over the next four thirty-year periods (spanning

33. See, e.g., Joshua Glick, On the Road: The Supreme Court and the History of Circuit
Riding, 24 Cardozo L. Rev. 1753, 1765-67, 1780-81, 1797-98, 1806-07, 1810-11,
1814-15 (2003) (documenting the practice of circuit riding and the burdens it placed on
the justices, and noting the role that some justices’ dislike of circuit-riding figured in their
retirement decisions).
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from 1851 through 1970) to an average tenure of only 12.2 years. Then, from
1971 to 2000, justices leaving office spent an average of 26.1 years on the
Court—an astonishing fourteen-year increase over the prior period,
1941-1970.34 Justices leaving office between 1971 and 2000 thus spent more
than double the amount of time in office, on average, than did justices leav-
ing office between 1941 and 1970. A cumulative average for the period of
1789-1970 puts this dramatic increase, reflected in tenure of post-1970 re-
tirees, in perspective. Compared to the average of 26.1 years in office for jus-
tices retiring since 1970, the average justice leaving office between 1789 and
1970 spent only 14.9 years in office. Thus, regardless of the basis for compar-
ison—the average of 12.2 years for justices leaving office during 1941-1970
or the average of 14.9 years for justices leaving office from 1789 through
1970—the increase to an average tenure of 26.1 for justices leaving office since
1970 is astounding.

Not only are justices staying on the Court for longer periods, but they also
are leaving office at more advanced ages than ever before. As Chart 2 high-
lights, the average age at which justices have left office has generally risen over
time, but, like the trend in the average tenure of office, it has dramatically in-
creased for those retiring in the past thirty-five years.

In the five thirty-year intervals between 1789 and 1940, the average age
upon leaving office rose from 58.3 to 72.2 years of age, but then dropped to
about 67.6 years for the 1941-1970 period. Yet in the next period, from 1971
through 2005, justices have left office at an average age of 79.5 years. Jus-
tices who have left office since 1970 have thus been, on average, twelve years
older when leaving the Court than justices who left office in the preceding
thirty-year period, 1941-1970, and more than seven years older than jus-
tices in the next-highest period (1911-1940), one that famously included the
era of the so-called nine old men. In addition, comparing the average age
since 1970 with a cumulative average age of all justices retiring from 1789
through 1970 is no less revealing. The average justice leaving office after 1970
(age 79.5) is eleven years older than the average justice leaving office prior
to 1970 (age 68.3). Thus, the average age at which justices have left office
has increased remarkably throughout history, and most sharply in the past
thirty-five years. Life tenure today means a significantly longer tenure than
it meant in 1789.

34. Here we treated Justice O’Connor as resigning at the start of the October 2005 term
on October 3, 2005, though she continues to serve until her resignation takes effect when
her replacement is confirmed.
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Chart 2. Age at Death or Resignation by Period

of Leaving the Supreme Court
103 Terms (101 Justices), 1789 - October 2005
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The mean age for both men and women electing to receive Social Security
retirement benefits has hovered around 64 since 1970,3 and the age for re-
ceiving full benefits is being increased to age 67 for those born after 1960.
While in 2000 47% of Americans of ages 62—64 were still in the labor force,
that proportion drops in half for ages 65—-69 (24%). Only 13.5% of Ameri-
cans are still in the labor force at ages 70—74, and only 5.3% are still working
at ages 75 and older.36 This compares to a mean retirement age on the Court
since 1971 of 79.5 years. On the current Court, all but the last two justices ap-
pointed, Justices John Roberts and Clarence Thomas, are at an age when most
Americans have already retired.

Given that justices have been staying on the Court for longer periods and
later in life than ever before, it is not surprising that vacancies on the Court
have been opening up much less frequently than historically was the case. In-

35. William A. Wiatrowski, Changing Retirement Age: Ups and Downs, Monthly Labor
Review 1, 6 (April 2001).
36. Id. at 8.
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Chart 3. Mean Years Since Last Supreme Court Vacancy by Period
1789 - October 2005
Excludes Initial Six Appointments, Treats O’Connor Seat as Vacant on October 3, 2005
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deed, as Chart 3 indicates,*” the average number of years between vacancies
has increased sharply in the past thirty-five years.

These figures are affected, of course, by the varying size of the Supreme
Court over time.38 During most of the first two periods in Chart 3, the Court
had fewer than nine members, which means the figures calculated for those
periods are higher than they would have been with a larger Court: with fewer

37. For purposes of calculating the figures used in Chart 3, the first six appointments
to the Court in 1789-1790 were excluded; the count began with the last of the 1790 com-
missions. In addition, as these data were finalized in September 2005, Justice O’Connor
had announced her retirement but was sitting until replaced. She is treated as resigning on
Oct. 3, 2005 (which, of course, reduces the mean in the last period).

38. Congress created the Supreme Court in 1789 with only six members, Abraham,
supra n. 32, at 53-54, and extended it to seven members in 1807, id. at 64. In 1837 Con-
gress added two more seats to expand the Court from seven to nine members, id. at 7677,
and it added yet another seat in 1863 to bring the Court’s membership to ten, id. at 89—90.
During President Andrew Johnson’s tenure, Congress passed bills to eliminate two of these
seats, id. at 93, but added one more seat in 1870 to bring the Court to nine members, id.
at 95-96.
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justices, open seats can be expected to occur less frequently.3? In the third
period, from 1851 through 1880, the lags between vacancies are more diffi-
cult to compare because the size of the Court varied from eight to ten mem-
bers.40 Yet, looking at the figures for the first two periods, it is safe to assume
that if the Court had been the size it is today, the time between vacancies
would tend to be closer to the figures from 1881 through 1970. Indeed, the
increase in 1837 from seven to nine members, though primarily a power grab
by the Jacksonians, may also have been in small part a reaction to the longer
tenure, advanced ages, and longer gaps between retirement after 1811 (as
suggested by the data in Charts 1-3). Since 1869 the Court’s membership
has been fixed at nine justices, which makes a comparison to the last four
periods the most meaningful for our purposes. Chart 3 demonstrates that
from 1881 through 1970, the average number of years between commissions
stayed consistent at about 1.6 to 1.8, but that since 1970 it has nearly dou-
bled to over 3.0 years.

Moreover, the Court went for nearly eleven years—between 1994 and 2005—
without a vacancy, the longest period between vacancies since the Court’s mem-
bership was fixed at nine justices.4! A period of eleven years that passes without
any new vacancies is a period long enough, in the abstract, to deprive a suc-
cessful, two-term President of the chance to appoint even a single justice.

The cumulative average from 1789 through 1970 further highlights the re-
markable increase in time between vacancies that has occurred since 1970: on
average, vacancies occurred on the Court every 1.91 years from 1789 to 1970
and then began occurring only every 3.0 years since 1971. After the two 1971
appointments, 3.4 years have elapsed between vacancies. Thus, in the past three
decades, vacancies have opened up every 3-3.4 years, which is about double

39. In the first period, 1789-1820, the Court had only six members for the first eight-
een years of the period and only seven members for the last thirteen years. The second pe-
riod—1821-1850—contains a period (1821-1837) when the Court had only seven mem-
bers, and a period (1837-1850) when the Court had nine members.

40. The third period—1851-1880—contains two periods (1851-1863 and 1870-1880),
comparable because the Court had nine members, a period (1863 to about 1866) when the
Court had ten members, and a period (about 1866 to 1870) when the Court had eight
members.

41. The longest period without vacancies in the Court’s history was the twelve-year pe-
riod between the 1811 vacancy that Justice Gabriel Duvall filled and the 1823 vacancy filled
by Justice Smith Thompson. If one were to measure by dates of swearing in, then the pe-
riod would run from the swearing in of Justice Joseph Story in 1812 (to a seat that opened
in 1810) and the swearing in of Thompson in 1823. During this period there were only
seven seats on the Supreme Court. Abraham, supra n. 32, at 68.
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those in the most comparable years—from 1881 through 1970—and more
than one year longer than the cumulative average from 1789 through 1970.

Strikingly, since the Court was fixed at nine members in 1869, three of the
five longest times between vacancies occurred in the last thirty years: between
November 12, 1975, and July 3, 1981; between July 3, 1981, and September 26,
1986; and between August 3, 1994, and September 4, 2005. Jimmy Carter was
the only President in American history to serve at least one complete term and
never make an appointment to the Supreme Court. If George W. Bush had lost
his bid for re-election in 2004, he would have been the second. As it is, he is
only the third person elected twice to the presidency who has had to wait until
his second full term to make his first Supreme Court appointment (the others
being Franklin Roosevelt and James Monroe). Of the thirty-four presidential
terms since the number of justices was finally fixed at nine in 1869, only four
expired without an appointment to the Supreme Court. Among the first
twenty-seven terms from 1869 through 1973, only once did a four-year presi-
dential term pass without an appointment (FDR, 1933-1937). By contrast,
among the last seven completed terms, three—almost half—were devoid of
Supreme Court appointments: Jimmy Carter’s term, Bill Clinton’s second term,
and George W. Bush’s first term. There can be no doubt that Supreme Court
vacancies are opening up much less often in the post-Warren Court era.

If one takes a lagging average of the last nine appointments to the Court
(Chart 4), the mean period between openings was 3.8 years when Chief Jus-
tice Rehnquist died, the longest lagging average in Chart 4, and should be
about 3.3 years when Justice O’Connor is replaced, the third longest nine-jus-
tice average in history. Note that since 1869 when the Court was fixed at nine
justices, the average number of years for the last nine vacancies has gone above
2.1 years only twice: in 1937 when the “nine old men” held sway, and contin-
uously since 1986, the entire period of the Rehnquist Court.

These historical trends represent nothing short of a revolution in the prac-
tical meaning of the Constitution’s grant of life tenure to Supreme Court jus-
tices. The Founding Fathers were famously known for their disdain for “un-
accountable autocrats out of touch with the typical citizen’s concerns—
officials who cling to power long after they have sufficient health to perform
their duties, officials who cannot be removed from office by democratic
agency.’#2 The Framers gave Supreme Court justices life tenure in an era when
the average American could expect to live to only thirty-five years of age.43

42. Easterbrook, supran. 7.
43. “Population Explosion Among Older Americans” <http://www.infoplease.com/ipa/
A0780132.html> (Aug. 28, 2002). Although no precise background source is given for this
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Chart 4. Mean Years Since Last Supreme Court Vacancy

Lagging Average of the Last Nine Vacancies
1789 - October 2005
Treating O’Connor Seat as Vacant on October 3, 2005

35 3.8

B L TR A s
L TN Ty

1.6 ~ V\[J
1.0
1.0
0.5
0.0

1803
1807
1823
1829
1835
1841
1845
1857
1861
1870
1873
1881
1887
1890
1893
1902
1909
1910
1916
1922
1925
1932
1938
1941
1945
1949
1956
1962
1967
1971
1981
1990
1994
2006

Now justices are appointed at roughly the same average age as was the case in
the early years of our history,4 but they benefit from an average life expectancy
of seventy-seven years.4> Of course, this statement alone significantly over-
states the relevant difference because of higher rates on infant mortality two
hundred years ago. Thus, a more relevant comparison might be that in 1850
white men who reached the age of forty could expect to live another 27.9 years,
compared to such men in 2001 who could expect to live another 37.3 years.
This represents an increase of 9.4 years in the life expectancy of a forty-year-

commonly cited estimate, it may be based on 1799-1803 data from England and Wales
showing a life expectancy of 35.9 years. See Indur M. Goklany, Economic Growth, Techno-
logical Change, and Human Well-Being, in Property Rights: A Practical Guide to Freedom and
Prosperity 59, Table 2.2 (Terry Anderson & Laura Huggins eds., Hoover Institution, 2003).

44. Chart 5 demonstrates that although the average age of justices upon commission
has risen somewhat over the past 150 years, it was only fifty-three years in the most recent
period (1971-2000), which is not significantly different from preceding periods.

45. U.S. Census Bureau, “Vital Statistics,” Statistical Abstract of the United States 2001,
at Table 96 <www.census.gov/prod/2002pubs/O1statab/vitstat.pdf> (Sept. 28, 2005).
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old between 1850 and 2001. Largely as a result of this 9.4-year increase in life
expectancy for forty-year-olds, today the average justice who is appointed to
the Court in his early fifties can expect to sit on the Court for nearly three
decades, whereas the average justice appointed to the Court in his early fifties
in 1789 might have expected to sit on the Court for only two decades. Today’s
justices enjoy a tenure that is at least fifty percent longer than that of their typ-
ical eighteenth- and nineteenth-century predecessors.

Explaining the Trends in Life Tenure

Identifying the trend toward longer tenures is much easier than explaining
all its causes. Nevertheless, one cause is the increased average life span of human
beings who have lived to reach adulthood in recent times.*¢ Presidents have ap-
pointed justices of substantially similar ages throughout American history: the
average age of justices when appointed or commissioned has been relatively con-
stant—between fifty-two and fifty-seven years since 1811, as Chart 5 illustrates.
Indeed, this consistency is shown by the average from the most recent period

46. As the historical data indicates, the length of tenure and retirement age of Supreme
Court justices has increased fairly suddenly within the past thirty years. One could argue
the recency of this change indicates that the historical trends cannot be explained only by
increasing life expectancies, which, one might think, have been more gradual. E-mail con-
versation from Professor Akhil Amar to Professors Vikram Amar and Bill Stuntz, Aug. 9,
2002 (on file with authors). But average life expectancies throughout history may very well
explain much of this seemingly sudden increase. When the nation was founded, the aver-
age life expectancy was thirty-five years of age. “Population Explosion Among Older Amer-
icans” <http://www.infoplease.com/ipa/A0780132.html> (Aug. 28, 2002) (statistics based
on data from U.S. Census Bureau). From the founding until 1850, the average life ex-
pectancy increased only about three years, to thirty-eight years of age. “Life Expectancy by
Age, 1850-1999” <http://www.infoplease.com/ipa/A0005140.htmI> (Aug. 28, 2002) See
supra n. 43. Similarly, from 1850 through 1890, the life expectancy increased only about
four years of age, to forty-two years. Id. Then, in the next forty years—from 1890 through
1930—the life expectancy increased from forty-two years to almost sixty years—an in-
crease of almost twenty years. Importantly, this dramatic increase in life expectancy cor-
responds to the dramatic increase in the tenure of Supreme Court Justices since 1970: jus-
tices retiring after 1970 were born predominantly between 1890 and 1930. Moreover, since
1930, the life expectancy has continued to rise at a fast pace, as it rose another eight years
to approximately sixty-eight years of age in 1970. Id.; “Population Explosion Among Older
Americans” <http://www.infoplease.com/ipa/A0780132.htmI> (Aug. 28, 2002). Based on
these data, the dramatic increase in tenures of Supreme Court justices since 1970 is un-
derstandable, given the enormous increase in life expectancy between the years of the most
relevant period, from 1890 to 1930.
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Chart5. Mean Age at Swearing In by Period of Joining Court
111 Terms (109 Justices), 1789 - October 2005
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(1971-2005), fifty-three years, matching almost exactly that throughout the
Court’s history (1789-2005). Yet justices are retiring at much more advanced
ages than ever before. Thus, the expansion of life tenure is caused not by Pres-
idents’ appointing younger justices, but by their living longer and retiring later.

A second possible cause for longer tenures—the increased politicization of
the Court over the last century—may have made political motives a more im-
portant factor in justices’ retirement decisions, which could have resulted in
their deciding to stay on the Court longer for strategic reasons.4” While it has
always been recognized that the Court has had some influence on politics, in
the last fifty to eighty years the Court has come to be seen as a more impor-
tant player than ever before in effectuating political and social change.8 As a

47. See Amar & Calabresi, supra n.3.

48. For example, in the 1920s and 1930s, the legal realists exposed the subjectivity of
judicial decisionmaking and the role of judges’ political viewpoints in the creation of law.
The Warren Court then displayed a kind of social activism in the 1950s and 1960s that
demonstrated how the Court could play an important role in shaping society and influ-
encing politics, as evidenced most dramatically in Brown v. Board of Education. See, e.g.,
Garrow, supra n. 8, at 1041 (“[The] previously uncontroversial political status of the United
States Supreme Court had been utterly transformed by the burgeoning conflict kicked off
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result, the political views of individual justices have become correspondingly
more important. To sitting justices contemplating retirement, the political
views of a likely replacement (and hence those of the presiding President) may
lead to timing their resignations strategically.4® Such strategic resignations may
have led more politically minded justices to stay on the Court longer and later
in age, which has expanded the real-world, practical meaning of life tenure.

Politics and strategic factors in justices’ retirement decisions may have been
enhanced in recent years by frequent splits in party control of the Senate and
the executive branch between 1968 and 2002. When one party controls both
the Presidency and the Senate, that party should be more likely to name a jus-
tice who reflects its views.50 For this reason, a justice thinking about retire-
ment might feel more comfortable resigning if his or her party controlled both
the White House and the Senate. But when different parties are in control, the
likelihood of controversial confirmation hearings for any replacement goes up.
A justice considering retirement in such a political environment will naturally
want to avoid putting the country, and his party, through political controversy
and will therefore wish to remain on the Court for longer periods of time.
Thus, the political dynamic of the Presidency and the Senate being controlled
by different parties could lead to longer tenures on the Court, older justices,
and less regular vacancies. And because such split-party control of the Senate
and the Presidency has been a mainstay of the last thirty-seven years, it could
easily have contributed to the trend of justices staying longer on the Court
during that period.

Indeed, strategic, political behavior by a series of justices may help explain
part of the increase in justices’ terms on the Supreme Court since 1970.5! For
example, Chief Justice Earl Warren purportedly (and unsuccessfully) tried to

by the Court’s initial...ruling in Brown....”). Such developments have made the Court a
more political body than it has ever been—certainly one that the public increasingly rec-
ognizes as being political. See generally William N. Eskridge, Jr., Some Effects of ldentity-
Based Social Movements on Constitutional Law in the Twentieth Century, 100 Mich. L. Rev.
2062 (2002) (noting the Court’s increased social activism in the mid-twentieth century and
the increasing public recognition of the Court as a means of effecting political change).

49. Amar & Calabresi, supra n. 3.

50. Of course, with the increasing politicization of the confirmation process, even this
principle is no longer accurate. Indeed, as evidenced by the recent filibusters by Senate De-
mocrats to block a number of lower-court nominations, majority control by a political
party in the Senate is no longer necessarily sufficient to guarantee confirmation of a Pres-
ident’s nomination of qualified nominees—even at the lower court level.

51. E-mail between Akhil Amar and Bill Stuntz, Aug. 9, 2002 and Aug. 13, 2002 (on
file with authors). See DiTullio and Schochet, supra n. 18, at 1101-06.
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time his resignation in order to let a Democratic President name his succes-
sor, although in Warren’s case this did not involve staying longer in office.52
Justices Black and Douglas, both very liberal in their jurisprudential outlook,
allegedly stayed on the Court as long as possible, in a futile attempt to avoid
letting Presidents Nixon or Ford name their successors.>3 Likewise, Justices
Marshall and Brennan supposedly stayed on the Court for as long as possible
in order to wait out the twelve years of Presidents Reagan and Bush; ultimately,
though, they had to retire.54 Justice White, a Kennedy appointee, was alleged
to have considered retirement in 1978 because of his concerns that President
Carter would not be re-elected, and he ultimately remained in office long
enough to allow fellow Democrat Bill Clinton to name his successor in 1993.55
And some have speculated that several current justices have remained on the
Court for as long as they have in order to avoid letting President Clinton (or
President Bush, depending on the justice) name a successor.%6

Anecdotal evidence aside, the historical data is mixed on whether there is
statistically significant evidence that justices engage in strategic decision-mak-
ing regarding their retirements.5>” Of the forty-nine justices who have died in
office, twenty-nine died during the term of a President of the opposite party
than that appointing them. In contrast, of the fifty-four justices who resigned,
thirty-five resigned in the term of a President of the same party as the one who
appointed them. The odds that a justice will retire when the President belongs
to the justice’s party or that she will die in office when the President belongs
to a different party are significantly greater than the opposite occurrences. The
odds of a justice resigning while the President is of the same party are 35:19;

52. See Oliver, supra n. 15, at 805-06 (noting the politicized nature of Chief Justice
Warren’s departure from the Court) (citing G. White, Earl Warren: A Public Life 306—-08
(1982); Bernard Schwartz, Super Chief 680-83, 720-25 (1983)).

53. See, e.g., Oliver, supra n. 15, at 806-07 (noting that Justice Douglas remained on
the Court in order to give a Democratic President the ability to name his successor). Bob
Woodward and Scott Armstrong’s probing investigation of the Court, The Brethren: Inside
the Supreme Court 161 (1979).

54. See Oliver, supra n. 15, at 808 (noting the speculation that then-Justices Brennan
and Marshall would have been retired but for their desire not to let President Reagan name
their successors).

55. Dennis Hutchinson, The Man Who Once Was Whizzer White (Free Press, 1998).

56. See Amar & Calabresi, supra n.3; Akhil Reed Amar & Vikram David Amar, Should
U.S. Supreme Court Justices be Term-Limited?: A Dialogue <http://writ.corporate.find
law.com/amar/20020823.htmlI> (Aug. 23, 2002).

57. Farnsworth, supra n. 22, at 41, citing Timothy M. Hagel, Strategic Retirements: A
Political Model of Turnover on the United States Supreme Court, 15 Pol. Behav. 25 (1993).
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the odds of a justice dying while the President is of the same party are 20:29.
The relative odds for these two outcomes is a statistically significant 2.7:1, thus
supporting the hypothesis that justices make strategic retirement decisions,
resigning when a President is of the same party, and not resigning (but dying
while trying to hold out) when the President is of the opposite party. Although
this analysis does not prove that justices have engaged in strategic gaming—
and indeed, more sophisticated time-series analyses would be advisable—the
data are consistent with that conclusion, which is bolstered by the anecdotal
evidence. Engaging in this kind of strategic behavior—delaying retirement in
order to allow a particular President to name one’s successor—Ileads directly
to longer tenures on the Court, retirements at an older age, and more time
passing between vacancies.

A third explanation for the trend toward lengthier tenure is drastic im-
provement in the social status associated with being a justice and in the social
perception of law and of judges more generally. For example, the life of a jus-
tice in the Court’s early days was marked by time-consuming and physically
demanding circuit-riding. Indeed, the arduous lifestyle of justices riding cir-
cuit is widely thought to have caused a number of premature resignations.
With the lack of a stable working environment and the other numerous diffi-
culties involved in being a Supreme Court justice in those days, it is not sur-
prising that many retired relatively young and after short periods on the Court.
Since the working conditions have improved dramatically with the elimina-
tion of circuit-riding, and since the prestige of being a Supreme Court justice
has increased immensely, more recent justices have understandably wanted to
serve longer tenures and have been able to serve later in their lives.

Of course, the impact of circuit-riding on the tenure and retirement age of
justices cannot begin to explain the most recent upward trends in tenure since
the mid-twentieth century. Circuit riding was abolished at the end of the nine-
teenth century, and longer life expectancies were already largely a reality by
1950; yet the longevity of Supreme Court justices appears to have surged most
dramatically only in the last thirty-five years. This appearance is somewhat
misleading for some of the longest serving retirees of the 1971-2005 period
were Justices Black and Douglas, both appointed in the late 1930s, so the rev-
olution in Supreme Court tenure lengths was, for them at least, well under-
way throughout the 1960s. Yet this trend toward greater longevity may sug-
gest that recent enhancements in the general social perception of law and of
judges—and of Supreme Court justices, in particular—may have made serv-
ing longer on the Court more desirable.

Fourth, increases in the size of the justices’ law clerk support staff since
the late 1960s have likely enabled justices to serve on the Court much
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longer.58 The justices went from having two law clerks each prior to 1970, to
four since 1978.5° This doubling in the size of the law clerk support staff makes
the job of serving as a justice on the Court much less demanding and allows
for the delegation to law clerks of significant amounts of work. It is striking
that the increase in the number of law clerks post-1970 corresponds with the
period during which justices have been staying longer on the Court.

Finally, reductions in the workload of the Court—stemming both from
Congress’s near elimination of the Court’s mandatory caseload and from the
Court’s drastic reduction in the number of certiorari petitions that it grants
each years0—have probably also made it possible for justices to serve longer.
In the last fifteen years, the Court has gone from hearing about 150 cases per
year to only about 80. This, too, is a huge change—a staggering reduction of
nearly half of the justices’ workload. The fact of the matter is that the job of
being a Supreme Court justice is much easier today with four law clerks, no
mandatory jurisdiction, reduced grants of certiorari, and three months of
summer vacation than was the case at other times in American history. These
factors, coupled with lengthened life expectancies and the enhanced prestige
of being a Supreme Court justice, help explain why justices are staying on the
Court now for ever longer periods of time.

Consequences of the Expansion of Life Tenure

These historical trends—later retirement and less frequent vacancies—
have three primary consequences for the current state of the judiciary: the
Court’s separation from democratic accountability, the increased politiciza-
tion of the confirmation process, and the potential for enhanced mental de-
crepitude of those remaining too long on the bench.

A Supreme Court Divorced from Democratic Accountability

The Supreme Court is, by design, independent of the political branches of
government.t! Indeed, one of the most admired features of our judiciary is

58. E-mail between Bill Stuntz and Akhil Amar, Aug. 9, 2002 and Aug. 13, 2002 (on
file with authors).

59. Richard Posner, The Federal Courts: Challenge and Reform 139 (1996).

60. To see the shift, compare Statistical Recap of Supreme Court’s Workload During
Last Three Terms, 62 U.S.L.W. 3124 (1993) (83 cases in the 1992-93 Term) with 59
U.S.L.W. 3064 (1990) (157 cases in the 1987—88 Term).

61. See William H. Rehnquist, The Supreme Court 209 (2001) (“The performance of
the judicial branch of the United States government for a period of nearly two hundred
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that Supreme Court justices (and other federal judges) decide cases without
the threat of political recourse or retaliation by other elected officials.62 The
Constitution provides only two methods of democratic accountability for the
justices: the appointment process and impeachment. The only democratic
control over the Supreme Court beyond the selection and removal of its mem-
bers is the very remote possibility that Supreme Court decisions be overturned
by constitutional amendment.63

Supreme Court Justices are selected, first, by nomination by the popularly
elected President, then confirmed by the people’s representatives in the Sen-
ate. Conversely, the people, through their representatives in the House and
the Senate, retain the power to remove Supreme Court justices. Other than
these explicit mechanisms for controlling justices, the Court is subject to no
other formal checks or balances.54

Demaocratic checks on the Court via constitutional amendment are unlikely,
and impeachment has been of no use whatsoever for controlling the behavior of
Supreme Court Justices. In 216 years of American history, not a single justice has

years has shown it to be remarkably independent of the other coordinate branches of that
government.”).

62. Id. at 210 (“We want our federal courts, and particularly the Supreme Court, to be
independent of popular opinion when deciding the particular cases or controversies that
come before them.”).

63. Only four Supreme Court decisions have been overturned by constitutional amend-
ment in 216 years. Chisholm v. Georgia, 2 U.S. 419 (1793) was overturned by the Eleventh
Amendment. Dred Scott v. Sandford, 60 U.S. 393 (1857) was overturned by the Fourteenth
Amendment. Pollack v. Farmer’s Loan & Trust Co., 158 U.S. 601 (1895) was overturned by
the Sixteenth Amendment. And Oregon v. Mitchell, 400 U.S. 112 (1970) was overturned by
the Twenty-Sixth Amendment.

64. To be sure, Congress or the public have indirect means to impart the public’s po-
litical values onto the Court. For example, Congress holds the power to restructure judi-
cial salaries, pensions, and other benefits, and it controls in large part the Court’s juris-
diction, tools it could in theory use under some circumstances to attempt to influence the
Court’s decisionmaking, although such tools can hardly be considered effective means of
rendering the Court democratically accountable.

Another, more important democratic check on the Supreme Court is public opinion.
See Eskridge, supra n. 48, at 84 (“[P]olitics is the main constraint on an activist Court.”).
On most issues, public opinion establishes certain norms, or boundaries, the Court could
not transgress without risking its ability to command respect in our democratic govern-
ment. “Any Supreme Court decision...viewed as challenging a national equilibrium in favor
of a norm or against a despised group will be subject to likely political discipline.” Id. Al-
though the Court’s reliance on public opinion for its own legitimacy is an important check,
it is ineffective as a practical tool for shaping the Court’s jurisprudence, other than by set-
ting very broad and permissive boundaries.
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ever been successfully impeached and removed from office by the Senate.®s This
is not for lack of justices deserving of impeachment. Surely, at a minimum, those
justices who decided the Dred Scott case deserved to be impeached and removed.

The appointment process is thus far and away the most direct and impor-
tant formal source of democratic control on the Supreme Court.6¢ Realisti-
cally, it is the only check that the other two branches have on the Supreme
Court. Indeed, other countries that like the United States provide for politi-
cal appointments to their respective constitutional courts do so precisely be-
cause “the democratic legitimacy of constitutional review rests upon the ap-
pointment of judges by elected authorities.”” Even former Chief Justice
William Rehnquist made essentially this point, writing that “the institution
has been constructed in such a way that...the public will, in the person of the
President of the United States... have something to say about the membership
of the Court, and thereby indirectly about its decisions.”68

For this process to work, turnover on the Court must be relatively frequent
and regular. Although turnover occurred regularly from 1789 through 1970,
since 1970 justices have stayed on the Court for longer than ever before, and
the democratic instillation of public values on the Court through the selec-
tion of new judges has been correspondingly irregular. Moreover, as the Vir-
ginia Note-writers complain, when vacancies do occur they are sometimes
packed together in hot spots, such that a number of years will pass without

65. “[IJmpeachment can never be used as a means of keeping judges accountable. Its
hurdles are far too high.... Impeachment is a phantom menace.” Prakash, supra n. 17, at
571, n.141. Of course, the Republicans’ attempted impeachment of Federalist Justice
Samuel Chase may serve as a counterexample to this general proposition, although that the
attempt failed supports the proposition. See Raoul Berger, Impeachment: The Constitutional
Problems 224-30 (1973); Martin H. Redish, Judicial Discipline, Judicial Independence, and
the Constitution: A Textual and Structural Analysis, 72 S. Cal. L. Rev. 673, 676 (1999).

66. See Rehnquist, supra n. 61, at 223 (“The Supreme Court is to be independent of
the legislative and executive branch of the government, yet by reason of vacancies occur-
ring on that Court, it is to be subjected to indirect infusions of the popular will...”). Par-
ticularly if one believes that judges are inherently partisan, as legal realists claim, then mon-
itoring the appointment process appears to be the most important means of controlling
the political makeup of the Court. See Eskridge, supra n. 48, at 36—37.

67. Vicki C. Jackson & Mark Tushnet, Comparative Constitutional Law 474 (1999).

68. Chief Justice Rehnquist has noted:

When a vacancy occurs on the Court, it is entirely appropriate that that vacancy

be filled by the president, responsible to a national constituency, as advised by

the Senate, whose members are responsible to regional constituencies. Thus,

public opinion has some say in who shall become judges of the Supreme Court.
Rehnquist, supra n. 61, at 210.
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any openings and, suddenly, two, three, or even four seats may open up
within the space of a few years, followed by another long period without any
vacancies.® When this happens, the party in power at that particular time has
a disproportionate impact on the Supreme Court, which can again prevent
the American people from being regularly able to check the Court when it has
strayed from following text and original meaning.

We think the problem of hot spots is a serious one that can contribute to
the Court being out of step with the American people’s understanding for
long periods of time. For example, the Court of the “nine old men” was
largely a function of the fact that Presidents Taft and Harding made six and
four Supreme Court appointments, respectively, while Woodrow Wilson
made only three appointments even though he served for longer as president
than Taft and Harding combined. Other famous hot spots include Richard
Nixon’s appointment of four justices in five years as president, followed by
Jimmy Carter’s inability to appoint even a single justice in four years as pres-
ident. It is hard to see why some four-year or eight-year presidents should get
S0 many more appointments than others, particularly when the phenome-
non may be in part a result of strategic retirement decisions by the justices.
Spacing appointments out evenly, so each president gets two in four years,
and eliminating the incentive to retire strategically, would in our view do a
great deal to promote the public’s and the justices’ respect for the rule of law.

Of course, Supreme Court justices ought to be independent of at least
some political pressures and with fixed eighteen-year nonrenewable terms
they would still be quite independent. As Professor Martin Redish has noted,
“Absent an independent judiciary free from basic political pressures and in-
fluences, individual rights intended to be insulated from majoritarian inter-
ferences would be threatened, as would the supremacy of the counterma-
joritarian Constitution as a whole.”7® The point, however, is that judicial
independence is not the only value at stake here. If it were, then there would
be no reason not to allow the justices to elect their own successors—as hap-
pens in some countries—because such an appointment process would lead
to a judiciary that is even more independent of the political process than is
the system we have now. The reason we do not allow the justices to pick their
successors is precisely because we believe that the judiciary, just like the leg-
islature and the executive, needs to be subject to the system of checks and
balances. As a practical matter, the only check on the Supreme Court is the

69. Id. at 1116-1119. Professor Bill Stuntz, E-mail conversation between Akhil Amar
and Bill Stuntz, Aug. 9, 2002 and Aug. 13, 2002 (on file with authors).
70. Id. at 683.
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appointment process. With justices staying on the Court since 1970 for ten
years longer than they have historically, and with vacancies on the Court
opening up less than half as often, this key check on the Court has been al-
lowed to atrophy. It is time for us to go back to our practice from 1789 of
having independent justices who stay on the Court for closer to fifteen than
twenty-six years.

In sum, judicial independence is not an unqualified good. What we really
need is a balance between a substantial measure of judicial independence,
combined with some degree of a democratic check on the Court. To get back
to the right balance, we need to amend the Constitution to provide for fixed,
staggered eighteen-year terms for Supreme Court justices. There should be
no hot spots of vacancies and no eleven-year or even four-year droughts.
There should also be no incentive to retire strategically and no ability of one
political movement to lock the Court up for thirty years, as Republicans did
at the start of the twentieth century and as Democrats did after the New Deal.
A Supreme Court completely divorced from democratic accountability is an
affront to the system of checks and balances. Accordingly, we should return
to the practice that prevailed in this country from 1789 to 1970—when
Supreme Court vacancies opened up on average once every two years and
when justices stayed on the Court for closer to fifteen years than to twenty-
Six years.

Increased Politicization of the Confirmation Process

A second cost incurred by less frequent vacancies and by justices serving
for ever longer periods of time is that the process for confirming all federal
judges can become so political and contentious as to grind the process itself
to a halt.”t Under the current system, the irregular occurrence of vacancies on
the Supreme Court means that when one does arise, the stakes are enormous,
for neither the President nor the Senate can know when the next vacancy
might arise. Moreover, a successful nominee has the potential to remain on
the Court for a very long (and uncertain) period of time. So much is at stake
in appointing a new justice that the President and the Senate (especially when
controlled by the party opposite the President) inevitably get drawn into a po-
litical fight that hurts the Court both directly and indirectly—directly, since
it is deprived of one of its nine members, and indirectly, since rancorous con-
firmation battles lower the prestige of the Court.

71. The Virginia Note writers also make this point. See Note, Saving This Honorable
Court, supran. 18, at 1139-1144.



40 STEVEN G. CALABRESI & JAMES LINDGREN

Of course, a breakdown in the confirmation process is nothing new. Polit-
ical battles between the President and the Senate over Supreme Court confir-
mations have occurred throughout history.”2 However, in the last twenty years,
with the lack of vacancies and the lengthening duration of the justices’ terms,
the fighting between the political branches over the confirmation of Supreme
Court justices has reached new lows. The 1987 confirmation hearings of Judge
Robert H. Bork and the 1991 confirmation hearings of Justice Clarence
Thomas were among the most bitterly fought Supreme Court confirmations
in all of American history. Moreover, the high profile confirmation fights over
Bork and Thomas created a powerful (and undesirable) reason for Presidents
to find candidates without paper trails.”® Thus, the increased politicization of
the confirmation process for Supreme Court justices in recent years has un-
dermined the ability of the President to fulfill his constitutional duty to ap-
point the best new justices to the Court and even the ability of the Supreme
Court itself to function effectively.

Indeed, fighting over federal judicial appointments in general has been so
intense that it almost caused the confirmation process for lower federal court
of appeals judges to break down completely. Many of the current President
Bush’s court of appeals nominees could hardly get hearings from the Demo-
crat-controlled Senate Judiciary Committee between 2001 and 2003, and more
recently Bush’'s nominees have faced filibusters and other obstructionist tac-
tics by the Democratic minority in the Republican-controlled Senate. Between
1995 and 2001, President Bill Clinton met similar resistance to his lower fed-
eral court judicial nominees from the Republican-controlled Senate, which re-
fused to grant hearings to such qualified judicial nominees as the current Har-
vard Law School Dean, Elena Kagan. Although it is debatable whether
Supreme Court confirmations have ever before been so politicized,’* there is
no question that the fighting over court of appeals seats in the last decade has
reached a new low. The irregular occurrence of vacancies on the Supreme

72. Indeed, as Professor Monaghan notes, in the first 105 years of our history, ap-
proximately one-fourth of all nominees to the Supreme Court were rejected by the Senate.
Monaghan, supra n. 17, at 1202 (noting the contentiousness throughout history of Senate
confirmation of Supreme Court candidates, and the intensely political nature of these con-
firmation battles).

73. See Amar & Amar, supra n. 56 (noting the tendency towards stealth candidates be-
cause of the heightened politicization of the appointment process).

74. Indeed, Professor Monaghan seems to argue that the Senate plays a smaller role in
Supreme Court confirmations than it has historically. See Monaghan, supra n. 17, at
1202-03.
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Court and the lengthening terms of that Court’s justices have led to infirmi-
ties in the confirmation process that could be avoided with a shorter, fixed,
and staggered tenure.

A Rise in “Mental Decrepitude”” on the Court

The problem of justices suffering mental or physical health problems while
serving on the Court, though occurring throughout American history, has
arisen more frequently in recent years. This serious and persistent problem
has been recognized by many as one that threatens the legitimacy of the
Court.” The illnesses have on occasion been so severe as to deprive justices of
the ability to handle their duties competently without substantial help and in-
fluence from their law clerks and other staff. Professor David Garrow, who re-
cently provided a comprehensive account of the historical evidence pertain-
ing to the cases of mental decrepitude on the Court, notes that “the history of
the Court is replete with repeated instances of justices casting decisive votes
or otherwise participating actively in the Court’s work when their colleagues
and/or families had serious doubts about their mental capacities.”’” In fact,
the recurring problem of mentally incapacitated justices has from time to time
led to efforts by the American Bar Association, Congressional members, and
even executive branch officials to institute a mandatory retirement age for
Supreme Court justices or for all federal judges.’®

Although mental decrepitude of justices has been a problem on and off for
200 years, David Garrow reports that “a thorough survey of Supreme Court
historiography reveals that mental decrepitude has been an even more frequent
problem on the twentieth-century Court than it was during the nineteenth.”7®
Before the twentieth century, the Court was plagued by only five justices whose

75. This is the term used by Professor David Garrow. See Garrow, supra n. 8.

76. See Amar & Calabresi, supra n. 3; Easterbrook, supra n. 7; McGinnis, supra n. 17,
at 543; Monaghan, supra n. 17, at 1211-12; Oliver, supra n. 15, at 813-16.

77. 1d. at 995.

78. See id. at 1018-26 (detailing the movement for mandatory retirement age propos-
als during the New Deal, led by executive officials and members of Congress); id. at
1028-43 (detailing the movement in the 1940s and 1950s among Congressional members
and the American Bar Association for a constitutional amendment imposing a mandatory
retirement age on federal judges); id. at 1056—65 (detailing the movement in the 1970s and
1980s by the American Bar Association and Congressional leaders for a constitutional
amendment or a statute imposing a mandatory retirement age limit on federal judges, but
perhaps excluding Supreme Court Justices).

79. Garrow, supran. 8, at 995.
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mental abilities were diminished; in the twentieth century, at least twelve jus-
tices served longer than they should have.8® Of the justices retiring in the 182
years from 1789 through 1970, twelve were decrepit; of the justices retiring in
the thirty-five years since 1970, five were allegedly suffering from mental or
serious physical decrepitude making them unfit to serve.8! Thus, on average,
a decrepit justice retired every fifteen years before 1970; since 1970, a decrepit
justice has retired every seven years. Viewed by the years of their retirements,82
more mentally decrepit justices have retired from the Court in the 1971-2000
period than at any other thirty-year period in American history. Of the six
justices with the longest tenures on the Court, four (67%) were mentally de-
crepit (Justices Field, Black, Brennan, and Douglas). Of the twenty-seven jus-

80. Id. at 1084-85. Professor Garrow notes that perhaps two more justices from the
pre-twentieth century might have suffered from mental decrepitude: Justices Rutledge and
Cushing. Id. However, in Justice Rutledge’s second appointment he never was confirmed
to serve on the Court and served only several months as a recess appointee. As Professor
Garrow admits, there was not enough evidence of mental decrepitude regarding Justice
Cushing to conclusively count him in the tally. Id. at 998-1001.

81. As Professor Garrow details, the following justices, who all retired prior to 1970,
were at some point evidently suffering from mental or physical decrepitude that affected
their ability to perform their duties: Justice Henry Baldwin, Justice Robert C. Grier, Jus-
tice Nathan Clifford, Justice Ward Hunt, Justice Stephen J. Field, Justice Melville Fuller,
Justice Joseph McKenna, Chief Justice William H. Taft, Justice Oliver Wendell Holmes, Jus-
tice Frank Murphy, Justice Sherman Minton, and Justice Charles E. Whittaker. Id. at
1001-51. The following justices, who all retired after 1970, were recorded by Professor Gar-
row as having been affected by mental or serious physical decrepitude while serving in of-
fice: Justice Hugo L. Black, Justice William O. Douglas, Justice Lewis F. Powell, Justice
William J. Brennan, and Justice Thurgood Marshall. 1d. at 1051-80.

82. Using the same thirty-year periods from above: Between 1789 and 1820, no retir-
ing Justices were decrepit (except perhaps for Justices Rutledge and Cushing, who, as we
detail supra n. 80, we do not count among the decrepit justices). Between 1821 and 1850,
only one Justice, Henry Baldwin (1844), retired after having served on the Court while
stricken by mental decrepitude. Between 1851 and 1880, only one justice, Robert C. Grier
(1870), served on the Court despite being mentally incapacitated and physically ill. Be-
tween 1881 and 1910, four Justices, Nathan Clifford (1881), Ward Hunt (1882), Stephen
J. Field (1897), and Melville Fuller (1910), served on the Court while being either men-
tally or physically disabled. Between 1911 and 1940, three justices, Joseph McKenna (1925),
Chief Justice William H. Taft (1930), and Oliver Wendell Holmes (1932), all were stricken
by mental incapacity during part of their tenures on the Court. Between 1941 and 1970,
three justices, Frank Murphy (1949), Sherman Minton (1956), and Charles E. Whittaker
(1962), remained on the Court for some period of time despite being mentally and/or phys-
ically incapacitated. Id. at 1001-51. Yet in the period from 1971-2000, five justices were
recorded by Professor Garrow as having been affected by mental or physical decrepitude
while serving in office. Id. at 1051-80.
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tices with the longest tenures on the Court, ten (37%) were similarly mentally
incompetent to serve by the time they died or retired. Of the twenty-three jus-
tices who served longer than eighteen years and who retired since 1897, fully
eight (35%) were mentally or seriously physically decrepit. Perhaps most stark
is that nearly half the last eleven justices to leave office (45%) were mentally
decrepit and half of the last six justices to leave office were mentally decrepit
in their last years on the Court.

For those commentators who pretend the current system does not need re-
form—*“If it ain’t broke, don't fix it"8—it is time to recognize that the sys-
tem is definitely broken. Whether one uses as the relevant rate of decrepitude
35% (of those leaving office after serving more than eighteen years since 1897),
45% (of the last eleven justices leaving office), or 50% (of the last six justices
leaving the bench), the rate is unreasonably high. Mental decrepitude, a rare
problem in the past, now strikes from a third to a half of justices before they
are willing to retire.

The most common responses to the problem of mental decrepitude on the
Court, as detailed by Professor Garrow, have been proposals for a constitu-
tional amendment or a statute imposing a mandatory retirement age upon
Supreme Court Justices.84 But a mandatory retirement age for justices and

83. See Monaghan, supra n. 17, at 1212.

84. Such proposals have been supported by major movements three times. First, in-
stead of FDR’s court-packing scheme during the New Deal, several executive branch offi-
cials pushed for the creation of a compulsory retirement age measure, and several Sena-
tors even proposed a constitutional amendment imposing mandatory retirement at age
seventy for all federal judges. Garrow, supra n. 8, at 1019-20, 1024-26. However, the likely
delays of passing a constitutional amendment, and thus the lack of short-term impact of
such a proposal, led FDR to disregard this idea and push instead for his court-packing
statute that could have more immediate effect. Id. at 1020-21.

Second, another campaign for a constitutional amendment imposing mandatory re-
tirement for Supreme Court justices at age seventy-five occurred in the late 1940s and early
1950s, initiated by author Edwin A. Falk. This campaign was supported and led primarily
by the American Bar Association, and several members of Congress introduced the idea as
a formally proposed amendment. Id. at 1028—-43. Importantly, this proposal received
strong support by former Justice Owen J. Roberts, id. at 1040, and in the course of hold-
ing hearings, the Senate Judiciary Committee even concluded that “continued active serv-
ice by Justices over the age of 75 tends to weaken public respect for the Supreme Court.”
Composition and Jurisdiction of the Supreme Court, S. Rep. No. 1091, 83rd Cong., 2d
Sess. 10, at 5 (Mar.24, 1954), reproduced in Garrow, supra n. 8, at 1037. However, this
second wave of support for a mandatory retirement age eventually collapsed after a series
of Warren Court rulings shifted the focus of public attention to other matters. Garrow,
supra n. 8, at 1042—-43. Third, in the mid- to late-1970s, there was yet a third reform ef-
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judges would be unfair in that it would blindly discriminate against judicial
service on the basis of age in a harsh way, one that does not take into account
the actual mental condition of a given individual 8> A term limit on the tenure
of Supreme Court justices, such as that we propose, would achieve nearly all
the goals intended by a mandatory retirement age in a more uniform and re-
spectful manner, without discriminating against a member of the Court based
solely on age.

The Rarity of Life Tenure in the
World’s Constitutional Courts

The United States is alone “among the constitutional courts of western
democracies...that [have] had judicial review since at least the early 1980s,”86
and it is alone among all but one of its own states in providing its justices with
life tenure. The American system of life tenure for Supreme Court justices has
been rejected by all other major democratic nations in setting up their high-
est constitutional courts.8” Even the nation upon whose legal system the U.S.

fort to set a mandatory retirement age for federal judges, perhaps arising as a reaction to
the decrepit state of Justice William O. Douglas. 1d. at 1056-57. This campaign was led by
several members of Congress, most notably Senator Sam Nunn, and contemplated manda-
tory age retirements through statute, as well as by constitutional amendment. Id. at
1059-61. Ultimately, legislators rejected the application of a mandatory retirement age on
Supreme Court justices, and instead passed a statute that merely created a mechanism for
the Judicial Conference to recommend to Congress that it impeach lower federal court
judges who were deemed to be mentally incompetent. Id. at 1062—65.

Apart from these more concerted movements, there have been a number of other sig-
nificant informal proposals for mandatory retirement age requirements. For example, Chief
Justice William H. Taft wrote a book in 1913, see William Howard Taft, Popular Govern-
ment: Its Essence, Its Permanence and Its Perils 159 (Yale 1913), that proposed mandatory
judicial retirement at age seventy. Ironically, Taft later served until he was seventy-two and,
according to his biographer, beyond the point at which he was mentally healthy. Garrow,
supra n. 8, at 101617 Likewise, Charles Fairman, in 1938, argued for a mandatory re-
tirement age in order to prevent disabled justices from continuing in office. Charles Fair-
man, The Retirement of Federal Judges, 51 Harv. L. Rev. 397, 433 (1938). Indeed, Profes-
sor Garrow himself recommends a mandatory retirement age requirement. Garrow, supra
n. 8, at 1086—87.

85. See Saving This Honorable Court, supra n. 18, at 1133-1137.

86. Jackson & Tushnet, supra n. 67 at 489.

87. By “constitutional courts,” we mean to compare the U.S. Supreme Court to the most
similar courts of other nations, which are the highest courts in other countries that pass
on the constitutionality of laws passed by other government bodies. See generally Jackson
& Tushnet, supra n. 67, at 488542 (discussing the structure, composition, appointment
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legal system is based—England— has eliminated the guarantee of life tenure
for its judges. Every major democratic nation, without exception,8 instead
provides for some sort of limited tenure of office for its constitutional court
judges.& Members of the constitutional courts in France, Italy,%! Spain,®2 Por-
tugal,®3 Germany,% and Russia® serve fixed, limited terms of between six and

and jurisdiction of various constitutional courts around the world). In many countries,
“constitutional courts” are specialized courts that are not necessarily the highest courts in
that country, since in those countries not all courts can conduct constitutional review. See
id. at 460—61. Yet these courts represent the most apt comparison to the U.S. Supreme
Court, since these constitutional courts perform the same fundamental role as the U.S.
Supreme Court in its constitutional review aspects. Id. at 462.

88. There is one country that has the potential to be considered an exception, though
we do not consider it to be, and the leading comparative constitutional law textbook agrees.
See Jackson & Tushnet, supra n. 67, at 540. In Russia, there is the Russian Constitutional
Court and the Russian Supreme Court. The Russian Constitution does not explicitly cre-
ate one “highest” court in Russia, and proponents of both the Russian Constitutional Court
and the Russian Supreme Court claim their respective court as the “highest” court. See Gen-
nady M. Danilenko & William Burnham, Law and Legal System of the Russian Federation
57-58 (2000). While the Russian Supreme Court grants life tenure to its members, judges
on the Russian Constitutional Court serve twelve-year, nonrenewable terms of office. Since
our focus is on the major constitutional courts around the world, we count the Russian
Constitutional Court, which is arguably the highest court in Russia designed to pass on the
constitutionality of government actions. See Jackson & Tushnet, supra n. 67, at 540 (re-
ferring to the Russian Constitutional Court, which is limited by a twelve-year nonrenew-
able term, as the relevant court to comparatively analyze). Thus, in our view, the most rel-
evant court to compare, the Russian Constitutional Court, fits within the overall global
trend of limited tenure. To the extent that one views the Russian Supreme Court as the ap-
propriate point of comparison, however, it would be the one exception to our general rule.
See generally Danilenko & Burnham, supra, at 62—63 (discussing the distinction between
the Russian Constitutional and Supreme Courts, and the various roles and characteristics
of each).

89. Jackson & Tushnet, supra n. 67, at 489.

90. Judges on the French Constitutional Council serve nine-year, nonrenewable terms.
Fr. Const. art. 56; John Bell, French Constitutional Law 34 (1992).

91. Members of the Italian Constitutional Court serve nine-year terms, which are not
immediately renewable. Jackson & Tushnet, supra n. 67, at 490-91.

92. Members of the Spanish Constitutional Tribunal serve nine-year, renewable terms.
Id.

93. Members of the Portuguese Constitutional Court serve six-year terms. Id.

94. Members of the Federal Constitutional Court of Germany serve twelve-year, non-
renewable terms. Jackson & Tushnet, supra n. 67, at 490-91; David P. Currie, The Con-
stitution of the Federal Republic of Germany 27 (1994).

95. Judges on the Russian Constitutional Court serve twelve-year nonrenewable terms.
However, as noted previously, it is not clear that the Russian Constitutional Court is the
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twelve years. Moreover, judges on Germany’s constitutional court also face a
mandatory retirement age of sixty-eight, in addition to the twelve-year, non-
renewable term.® Likewise, members of the Russian Constitutional Court face
a mandatory retirement age of seventy, in addition to the fixed term of twelve
years.%” Through term limits, many countries provide for regular, relatively
frequent rotation in the membership of their constitutional courts.

Instead of fixed term limits, many other countries limit the tenure of their
constitutional court justices and judges by imposing a mandatory retirement
age. For example, the highest courts in such western common law democra-
cies as Canada,® Australia,® and England% enjoy tenures limited by a manda-
tory retirement age of sixty-five, seventy, or seventy-five, respectively. In ad-
dition, other major countries, such as Indial®! and Japan02 have instituted a
mandatory retirement age in order to limit the tenure of members of their re-
spective constitutional courts. Like Germany and Russia, South Africa adds a
compulsory retirement age onto a fixed term of office,103 further limiting the
tenure of its highest constitutional court judges, though not to the exacting
degree that fixed term limits would achieve.

Thus, every other single major democratic nation we know of—all of
which drafted their respective constitutions or otherwise established their
supreme constitutional courts after 1789—has chosen not to follow the Amer-
ican model of guaranteeing life tenure to justices equivalent to those on our
highest court. In light of the strong worldwide trend against having lifetime
tenure for members of the highest courts, the U.S. Supreme Court system of
life tenure is truly an anomaly.

single “highest” court in Russia, and members of the other possible supreme tribunal enjoy
life tenure. See Jackson & Tushnet, supra n. 67 at 540.
96. Jackson & Tushnet, supra n. 67, at 490-91; Currie, supra n.94, at 27.
97. Jackson & Tushnet, supra n. 67, at 540.
98. Members of the Canadian Supreme Court face a mandatory retirement age of 75.
Jackson & Tushnet, supra n. 67, at 490-91.
99. Members of the Australian High Court face a mandatory retirement age of 70. Id.
100. Members of the English House of Lords’ Lords of Appeal in Ordinary face a
mandatory retirement age of 75. Judicial Pensions and Retirement Act, 1993, c.8, part II,
§26(4) & (5) (Eng.); see also Henry J. Abraham, The Judicial Process 280—82 (7th ed. 1998).
101. Members of the constitutional court of India face a mandatory retirement age of
65. Jackson & Tushnet, supra n. 67, at 489.
102. Judges on the Japanese Supreme Court face a mandatory retirement age of 70.
Kenneth L. Port, Comparative Law: Law and the Legal Process in Japan 65—67 (1996).
103. Members of the Constitutional Court of South Africa serve nonrenewable twelve-
year terms and also are compelled to retire by age 70. Jackson & Tushnet, supra n. 67, at
489.
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Not only is lifetime tenure a rarity for judges worldwide, but, within the
United States, nearly all states considering the question since 1789 have de-
cided against giving life tenure to the members of their courts of last resort.
Of the fifty U.S. states, only one—Rhode Island—provides for a system of
life tenure for its Supreme Court Justices,14 and even in Rhode Island,
Supreme Court justices can be recalled by a majority vote of the State Leg-
islature. Every one of the remaining states provides for an explicit limit on
the tenure of its highest court members, in varying forms.19 Justices on the
high courts in Massachusetts and New Hampshire face a mandatory retire-
ment age of seventy.1%6 North Carolina’s justices, who must be re-elected
every eight years, must nonetheless retire at seventy-two.197 The other forty-
six states all provide for limited terms of office for the justices of their high-
est courts, with the terms ranging from six to fourteen years.108 Moreover,
all states with an intermediate appellate court have opted against providing
life tenure for the members of that court as well.1%® The nearly unanimous
consensus against life tenure for state judges, both on the highest courts and
on intermediate appellate courts, is telling, and it provides further evidence
of the undesirability of maintaining a system of lifetime tenure in the pres-
ent day.

104. The Council of State Governments, 37 The Book of the States 309, table 5.1 (Keon
S. Chi et al. eds., 2005).

105. See id. at 309-10. New Jersey does provide for tenure following an initial seven-
year term limit, however. See id.

106. Id. at 309.

107. 1d.; N.C.G.S. 8§7A-4.20 (“No justice or judge of the General Court of Justice may
continue in office beyond the last day of the month in which he attains his seventy-second
birthday, but justices and judges so retired may be recalled for periods of temporary serv-
ice as provided in Subchapters Il and 11 of this chapter.”).

108. The Council of State Governments, 33 The Book of the States 309-10, table 5.1
(Keon S. Chi et al. eds., 2005). States with six-year terms for the justices of their highest
courts are Alabama, Arizona, Florida, Georgia, ldaho, Kansas, Minnesota, Nebraska
(“[m]ore than three years for first election and every six years thereafter”), Nevada, Ohio,
Oklahoma, Oregon, Texas, Vermont, and Washington. Maine and New Jersey provide for
seven-year terms. Arkansas, Connecticut, lowa, Kentucky, Michigan, Mississippi, Mon-
tana, New Mexico, North Carolina, South Dakota, Tennessee, and Wyoming all provide
for eight-year terms. States with ten-year terms are Alaska, Colorado, Hawaii, Illinois, In-
diana (“[i]nitial two years; retention ten years”), Louisiana, Maryland, North Dakota,
Pennsylvania, South Carolina, Utah (“[i]nitial three years; retention ten years”), and Wis-
consin. California, Delaware, Missouri, Virginia, and West Virginia provide for twelve-year
terms. New York provides for fourteen-year terms for members of its highest court. Id.

109. Id. at 133-34.
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This comparative analysis—both outside the United States and within it—
bolsters the case against life tenure and raises this question: Given the trend
in all other jurisdictions as well as the pathologies associated with life tenure,
if the Philadelphia Convention were reconvened today, would the Framers still
opt for life tenure?

Term Limits for the Supreme Court

Historically, the most powerful case for life tenure for Supreme Court Jus-
tices was made by Alexander Hamilton in the Federalist, Number 78. But
Hamilton’s argument has not stood the test of time. As Professor Prakash
notes: “Some of [Alexander Hamilton’s] empirical claims or predictions [in
Federalist 78 defending life tenure] no longer ring true...[and o]ther asser-
tions never held water and contradicted the Constitution’s first principles.”110

First, the Supreme Court is far more powerful today than Hamilton could
ever have imagined in the 1780s, so it is far less in need of protection from
the President and Congress than Hamilton expected.!1! Second, life tenure
is no longer justified, as Hamilton claimed in Federalist 78, by the need to
encourage the best candidates to aspire to be justices. Today, other incen-
tives lure the best candidates to want to be Supreme Court justices.112 Third,
Hamilton’s desire to insulate the Supreme Court from public opinion, more
generally, has been turned on its head, since, as we believe, the post-1970
Supreme Court is, if anything, too insulated from public opinion, because
justices stay on the Court for an average of twenty-six years and because va-
cancies open up only once every three years or so. The Supreme Court
should be made more responsive to the popular understanding of the Con-
stitution’s meaning, not less so.113 Fourth, contrary to Hamilton’s argument
that life tenure is necessary for us to attract justices who will follow the Con-
stitution, life tenure does not cause the justices to follow the text and origi-

110. Prakash, supra n. 17, at 574-75. Professor Monaghan also suggests that the de-
fense for life tenure once made by Hamilton is no longer “fully persuasive,” and argues that
both a term limit and an age limit should be placed upon Supreme Court justices’ tenure
in order to account for the fact that individuals are now able to serve on the Court for “four
decades.” Monaghan, supra n. 17, at 1211-12.

111. Prakash, supra n. 17, at 575-76.

112. Id. at 577.

113. Id. at 578.
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nal meaning of the Constitution. In fact, as Prakash argues, life-tenured jus-
tices are less likely to be textualists and originalists, not more so0.14 Long
tenures on the Supreme Court can, and do, seem to corrupt the justices and
to cause them to become policymakers, instead of followers of the law. Thus,
Alexander Hamilton’s defense of life tenure in Federalist 78 rings hollow
today.115

All these arguments against life tenure for Supreme Court justices support
our belief that the United States should adopt a system of term limits for its
justices. The section below lays out constitutional, statutory, and other in-
formal ways of imposing an eighteen-year term limit on Supreme Court jus-
tices.

Imposing Term Limits through
Constitutional Amendment

We start with a proposed amendment to the United States Constitution. Ar-
ticle 111, section 1 of the Constitution says that “the Judges, both of the supreme
and inferior Courts, shall hold their Offices during good Behaviour....”116 |t is
well-established that the Good Behavior Clause guarantees life tenure to all fed-
eral judges. As a result, all the advocates of Supreme Court term limits to date,
except for Professors Carrington and Cramton,!17 have conceded that life tenure
can only be limited by means of a constitutional amendment.18 \\e agree, and
we take up the merits of such an amendment below.

114. Prakash, supra n. 17, at 578-80. This is a point also made by Professor McGin-
nis, who proposes short (six month or one year) periods of office for Supreme Court jus-
tices because of the corrupting influence that long periods of time can have on justices’ fi-
delity to the text of the Constitution. See McGinnis, supra n. 17, at 541-43.

115. See Prakash, supran. 17, at 581 (“Life tenure, by completely insulating judges from
accountability, ignores these fundamental truths of self-government. If people could be
trusted with life tenure, we would not need government, let alone the courts. The very fact
that we need government suggests that we cannot tolerate life tenure.”).

116. U.S. Const. art. Il §1.

117. See infra Carrington & Cramton, The Supreme Court Renewal Act, pp. 467-471.

118. See Silberman, supra n. 17, at 687; Oliver, supra n. 15, at 800 n.9; Easterbrook,
supra n. 7; Prakash, supran. 17, at 567. But see McGinnis, supra n. 17, at 545-46 (noting
the possibility of instituting “Supreme Court riding,” his version of a term limits proposal,
through statute); Amar & Calabresi, supra n. 3 (noting the possibility of a statutory term
limits proposal).
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The Term Limits Proposal

We propose that, in accordance with the Article V amendment process,119
Congress and the states should pass a constitutional amendment imposing an
eighteen-year, staggered term limit on the tenure of Supreme Court justices.120
Under our proposal, each justice would serve for eighteen years, and the terms
would be established so that a vacancy on the Court would occur every two
years beginning at the beginning of the summer recess in every odd-numbered
year.12! These terms would be structured so the turnover of justices would
occur during the first and third year of a President’s four-year term.22 This
would diminish the possibility of a Supreme Court appointment’s being held
up by Senate confirmation so as to deprive the President of the ability to nom-
inate either of his two justices.123 The terms would also be set up so an out-
going justice would complete his tenure on the last day of the Supreme Court’s
term and the new justice could be confirmed in time to begin serving his term
in October, before the beginning of the Supreme Court’s next term.124 The

119. See U.S. Const. art. V.

120. As we noted in the Introduction, and as we discuss below, this portion of our
term limits proposal closely follows the proposal made by Professor Philip Oliver, supra
n. 15.

121. This configuration assumes that the size of the Court remains stable at nine mem-
bers. In the event that the size of the Court were to be altered, then the terms would need
to be changed to reflect it. One possibility is to include in the constitutional amendment a
provision that would fix the size of the Court at nine. See Oliver, supra n. 15, at 822-24.
However, as Professor Oliver notes, the power to change the size of the Supreme Court,
though not used since 1870, represents an important check that Congress has over the
Court. Id. at 823-34.

122. For example, if this amendment were currently in effect, President Bush would
have been entitled to appoint a new justice in the summer of 2001 and in the summer of
2003.

123. See Oliver, supra n. 15, at 824-25. Indeed, as Oliver points out, having Supreme
Court appointments fall in Presidential election years would be a problem, as history shows
that the Senate has oftentimes been willing to stall on nominations in order to deprive the
sitting President of the Supreme Court nomination and to permit the next President to
make the selection. See generally Abraham, supra n. 32 (summarizing the history of
Supreme Court nominations and noting that Senate confirmations have sometimes been
stalled in order to deprive an outgoing President of the ability to nominate an individual
to the Court).

124. Oliver, supra n. 15, at 824. Of course, as this may have the unwanted effect of con-
stitutionalizing the current structuring of the Court’s term, this aspect of our proposal
could be left out of the express proposal and instead be worked out through practice or by
statute.
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aim of such term limits would be to guarantee that, while accommodating
the Court’s schedule, every elected President would make two appointments
to the Supreme Court. The justices’ terms would be nonrenewable: no jus-
tice could be re-appointed to a second term.125 This would help guarantee the
independence of the justices by removing any incentive for them to curry
favor with politicians in order to win a second term on the High Court. Re-
tired justices would be permitted to sit, if they wanted to, on the lower fed-
eral courts.

Two problems concerning implementation of our proposal merit special
discussion: (1) its application to the current justices or to the sitting President
and its phase-in period, and (2) the treatment of vacancies that arise mid-
term due to the death or early resignation of a justice.

First, we propose that any term limit would be prospective only and that it
would take effect only upon the election in 2008 of a new President. Although
a constitutional amendment abolishing life tenure and retroactively replacing
it with a system of term limits would by definition be permissible both as to
the current President and as to the current nine justices, such a retroactive ap-
plication of a Term Limits Amendment would be both unfair and unneces-
sary. Given that the current justices were appointed to the Court on the as-
sumption that they would have life tenure, it would be unfair to them, as well
as to the appointing parties (both the President and the Senate), to alter the
arrangement struck in the appointment. Moreover, given the controversy that
a retroactive amendment might generate, and given that a gradual phase-in
of a system of term limits is feasible, it is unnecessary and unwise to apply the
term limits to the current justices.126

125. See Oliver, supra n. 15, at 801. Professor Oliver, however, has a provision by which
a successor justice, if he is appointed to a term of less than two years and the appointing
President will still be President when the next vacancy becomes available, will automati-
cally be reappointed to serve a full term. Id. We do not include such a provision in our pro-
posal because it permits justices to serve longer than eighteen years, although we recognize
that it has some appeal and are not entirely opposed to it.

126. Professor Oliver advocates making his term limits proposal applicable to current
justices, saying that the amendment needed to take immediate effect in order to alleviate
the problems that life tenure creates. See Oliver, supra n. 15, at 825-26. However, given
the likelihood that several openings on the Court could occur in the next few years, it is
probable that our amendment, even if made applicable to current justices, would not ad-
vance the effect of the proposal. In other words, it is unlikely that delaying the application
of our term limits proposal would have any appreciable impact on the benefits of the pro-
posal.
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Similar concerns apply to the sitting President and lead to the conclusion
that any term limits proposal should apply only to new appointments made
by the next-elected President after ratification. Most obviously, applying any
term limits system to any sitting President might raise important fairness con-
cerns, especially a president elected after substantial controversy over which
presidential candidate would get to appoint life-tenured justices to the
Supreme Court. Instead, like the precedent set when the two-term limit on
Presidents was adopted, the current incumbent justices and President should
be exempt from this proposed change. Thus, we propose that our term lim-
its system (if passed immediately) become effective following the next general
election, in 2009 if a term limits proposal were passed today. Such a phase-in
of Supreme Court term limits is the only fair way to accomplish this impor-
tant constitutional change.

Instituting our proposal without immediately applying it to the current jus-
tices or the sitting President would not be difficult. For example, suppose the
amendment were ratified immediately.12” When the first new vacancy occurs
after a new president takes office, the new justice would be put into the eight-
een-year slot that, if an odd year, started that year. If the vacancy arose in an
even year, the justice would be put into the slot that started the following year,
and she would also serve the additional year until that slot began. So if the
first vacancy occurred in 2009, the first transitional justice would be appointed
to an eighteen-year term starting in 2009. If the first vacancy arose in 2010,
then the newly appointed justice would be appointed to the slot beginning in
2011, plus the period between appointment in 2010 and the beginning of the
slot in 2011. If the next vacancy occurred in 2015, then the slot starting that
year would be filled. If the next slot were already filled with a transitional jus-
tice, then the justice would be appointed to the next open slot, plus the time
until that slot began. Thus, during the phase-in period, some justices would
be appointed to the Court for eighteen years, while others would be appointed
to somewhat longer terms. Of course, those who replaced these transitional
justices would serve only eighteen years. If an associate justice were elevated
to be chief justice, she would remain in her eighteen-year slot, and leave the
Court after serving a total of eighteen years.

Another special problem that might arise under our system of term limits
is the early death or resignation of a justice. Indeed, the fact that we propose

127. As we stated above, however, we do not propose immediate application of the
amendment. Rather, we argue that the proposed amendment should apply only after an
interceding Presidential election occurs. But here we suppose immediate application for
purposes of illustrating the amendment’s phase-in procedure.
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an eighteen-year term, which is longer than the fifteen-year average tenure of
Supreme Court justices throughout history,28 would seem to make the oc-
currence of early deaths or resignations likely. To handle this situation, we
propose that if a justice dies or resigns prior to the expiration of her term, an
interim justice would be appointed through the regular confirmation process
(Presidential nomination and Senate confirmation) to fill the remainder of the
deceased or retired justice’s term. For example, if a justice were to leave the
Court following her tenth year of service, the sitting President at the time of
death or resignation would be entitled to appoint a replacement justice who,
subject to confirmation by the Senate, could then serve only the remaining
eight years of the departing justice’s eighteen-year term. She would then be
constitutionally ineligible for reappointment to the Court. This method of
naming successor justices to complete only the original eighteen-year term of
the predecessor justice would enable mid-term turnover without sacrificing
the benefits of staggered term limits—namely, regularizing the updating of
the membership of the Supreme Court.12 This would also eliminate the cur-
rent incentive of justices to time their retirements strategically, since retiring
early would not result in one’s successor being able to serve longer than the
eighteen-year term to which one was appointed initially.130

128. See supra Chart 1.

129. Professor Oliver raises the possible objection that, if the early retirement of a jus-
tice were to leave a short period on the Court, the best-qualified candidates may be unin-
terested in the position of succeeding the justice for a brief period. Oliver, supra n. 15, at
827. However, we agree with Oliver that “when one considers the prestige of the United
States Supreme Court in the American legal community, the argument sinks of its own
weight,” since plenty of tremendously qualified individuals “would form a very long line
for the privilege of serving for a week, not to speak of a year or two.” Id. Moreover, since
our proposal would provide for automatic designation of even a successor justice to a fed-
eral circuit court, there would be additional incentives for the best-qualified candidates to
take a Supreme Court position for even a short period of time.

130. Professor Oliver, who advocates a similar replacement provision, also raises a very
interesting possibility: if a justice retires mid-term during the tenure of a President of the
opposing party, it might be appropriate for the congressional members of the justice’s party,
rather than the President, to name a successor. For example, assume that a particular jus-
tice was appointed by a Republican President. Since the winning party in a Presidential
(and Senatorial) election is entitled to appoint justices, then that justice basically would be
on the Court as a Republican representative. Now suppose that the justice resigned or died
after nine years, and his resignation or death occurred while a Democrat was President. At
that time, the public would have voted for a Democrat as the person deserving of ap-
pointing two Supreme Court members. Should the unexpectedly vacant seat be controlled
by Republicans, since the original justice’s appointment was the result of a Republican-
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This proposed system of appointing an interim justice to serve only a lim-
ited portion of the term finds support both in the high courts of other nations
and in many other government positions in this country. For example, the
judges of the French Constitutional Council serve a nonrenewable term of
nine years.131 When a vacancy occurs prior to the expiration of a member’s
term, a new member is then nominated for the Council for the remainder of
the deceased member’s term.232 Likewise, Vice-Presidents of the United States,

leaning public, or should the seat be controlled by the Democratic President that the pub-
lic more recently elected?

Although it is a close question, we advocate using the normal (and constitutionally pro-
vided) appointment method of allowing the sitting President to appoint a successor, re-
gardless of who had appointed the predecessor justice. First, we agree with Professor Oliver
that devising the alternative scheme would require at least some recognition of political
parties in the Constitution, which is an extremely controversial proposition. Second, we
believe that if any popular mandate should be adhered to, it is that of the President in-
habiting the White House at the time of an unexpected resignation or death. In short, vot-
ers will be aware of the possibility of more than two vacancies when they elect a President,
and it can hardly be maintained that a public that elects one President to name two
Supreme Court justices would have changed their minds if they knew that the President
would get more than two vacancies. Third, although we favor staggered terms on the
Supreme Court, we do not want to encourage justices or the public to think of particular
seats as belonging to one party or the other. We would prefer to encourage Americans to
view the Court as an impartial arbiter of the law and for this reason we do not like Pro-
fessor Oliver’s proposal. As a result, we think that when a justice leaves the Court prior to
completing her term, the sitting President ought to nominate, and the Senate ought to con-
firm, a successor justice to finish the unexpired portion of the term.

131. Bell, supra n. 90, at 34.

132. Id. It is true, as Bell notes, that in France the replacement “is then usually nomi-
nated for a nine-year term in his own right,” after fulfilling the remainder of the deceased
member’s term. Id. at 34 n. 57. Thus, a replacement judge could potentially serve on the
Council for longer than nine years. A similar provision permits a Vice-President who be-
comes President for less than two years to still serve two full terms as an elected President.

Such a system could also be incorporated into our proposal. For example, a provision
could be made that if a justice died with less than one-third of his term remaining, any re-
placement justice could be made eligible to be nominated and confirmed for a full eight-
een-year term following his completion of the remainder of the deceased member’s term.
However, this generally creates problems of judicial independence, since the replacement
justice would (like in a retention election) feel compelled to act in certain ways in order to
receive the re-appointment following his completion of the first term. For this reason, we
do not make this provision part of our proposal, though we note that it is a possibility that
deserves consideration.

An especially interesting and unique situation could arise if a justice retired with less
than two years in his term, and his retirement occurred during the first year of a President’s
term. Thus, the successor justice would be serving out less than two years and the Presi-
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when acting for longer than two years as replacements for deceased Presidents,
lose their eligibility to run as an elected President for one term.133 More gen-
erally, Vice Presidents, Senators, and Representatives in this country who suc-
ceed a deceased or a resigned predecessor always fill out only the unfinished
portion of their predecessor’s term before they must be re-elected. Such a pro-
visional replacement system is a sensible way of preserving the consistency of
the staggered term limits proposal, as evidenced by substantial precedent in
the United States and abroad.

Our term limits proposal resurrects the views of Thomas Jefferson3* and our
American Brutus, Robert Yates,!35 who long ago advocated limits on the tenure
of Supreme Court justices and predicted calamity as a result of the life-tenured
judges who, in Yates’s words, “will generally soon feel themselves independent of
heaven itself"136 Moreover, our specific proposal is a combination of the sug-
gestions and plans advocated by Judge Laurence Silberman37 and Professor
Oliver3 and draws heavily on the plans put forth by others like Gregg Easter-
brook3® and Professors John McGinnis,40 Saikrishna Prakash,14! and Henry
Monaghan.

Of all the prior commentaries advocating Supreme Court term limits, the
one we are most persuaded by is the term limits proposal first made by Pro-

dent appointing him would have another appointment to the Court following the succes-
sor Justice’s two-year service. Under Professor Oliver’s proposal, which does not incorpo-
rate automatic designation to a federal court of appeals, he worries about the “serious dan-
ger of a lack of independence [that] would arise where the Justice, after completing his stint
on the Court, hoped to obtain appointment to another position from the same President
who named him to the Court.” Oliver, supra n. 15, at 828. To account for this situation,
Oliver advocates a provision whereby the successor justice that would be able to serve less
than two years of an unexpired term would automatically be reappointed to the Supreme
Court for a full eighteen-year term. Oliver, supra n. 15, at 828. We do not support such a
provision, since we do not want to permit any tenures of longer than eighteen years, and
since, under our proposal where re-appointment to a lower federal court would be auto-
matic, the problem of a lack of judicial independence would not arise.

133. See U.S. Const. amend. XXII.

134. See Jefferson, supra n. 13, at 256. Jefferson even went so far as to propose the in-
stitution of a four- or six-year term limit that would be renewable. Id.

135. See Yates, Brutus No. XV, supra n. 14.

136. See id. at 352.

137. See Silberman, supra n. 17.

138. See Oliver, supra n. 15.

139. See Easterbrook, supran. 7.

140. See McGinnis, supra n. 17.

141. See Prakash, supra n. 17.
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fessor Oliver in 1986.142 Oliver begins by stating that “the primary features of
the proposal are that Justices should serve for staggered eighteen-year terms,
and that if a Justice did not serve his full term, a successor would be appointed
only to fill out the remainder of the term. Reappointment would be barred in
all cases.”243 Although our justification for abolishing life tenure and replac-
ing it with term limits is different from Oliver’s, and although our complete
proposal has important differences from Oliver’s plan, we explicitly endorse
his proposal.144 Our final proposal is therefore an amalgamation of the views
of Professors Oliver, McGinnis, Prakash, the students DiTullio and Schochet,
Gregg Easterbrook, and Judge Silberman and benefits from all the proposals
that have gone before it.145

Advantages of the Proposal

Our term limits proposal responds directly to the jump in the average
tenure of Supreme Court Justices from an average of 12.2 years during
1941-1970, and 14.9 years during 1789-1970, to an average tenure of 26.1

142. See Oliver, supra n. 15.

143. 1d. at 800.

144. Like Professor Oliver, several other commentators have advocated comparable
term limits that are reflected in our plan. For example, Gregg Easterbrook’s ten-year term
limit proposal is structured similar to ours, though we disagree with his provision for re-
appointment of justices to additional terms and we advocate a longer term than ten years.
Easterbrook, supra n. 7. Similarly, our proposal mirrors Professor McGinnis’s “Supreme
Court riding” proposal, except that we propose a significantly longer term than his sug-
gested six months to one year. McGinnis, supra n. 17, at 541. Professor Monaghan also
proposed term limits, as well as age limits, and suggested both a mandatory retirement age
requirement and fixed terms of fifteen to twenty years. Monaghan, supra n. 17, at 1211-12.
While we do not support a mandatory age retirement, as we discuss further below, we agree
with Monaghan’s call for term limits and propose a scheme that is similar to his sugges-
tions. The Virginia Note-writers endorse an eighteen-year term limit proposal that is sim-
ilar to our plan, though their phase-in proposal results in extremely short initial terms. See
Note, Saving This Honorable Court, supra n. 18. Finally, Professor Prakash advocated in-
stituting fixed term limits of three, four, or more years in order to “bring the judiciary much
closer to the people” and “usher in a populist constitutional law.” Prakash, supra n. 17, at
568. Prakash went even further and also proposed either a stronger removal power or a
reappointment option, id. at 571-72, which we do not advance here because we believe
that both provisions would risk undermining the independence of the judiciary. Yet we em-
brace the spirit of Prakash’s proposal, and, like the proposals of the other commentators,
we endorse his specific call for fixed terms for Supreme Court justices.

145. Indeed, the diversity of political and jurisprudential viewpoints of the various
commentators we follow demonstrates the non-partisan nature of our proposal.



TERM LIMITS FOR THE SUPREME COURT 57

years during 1971-2005.146 |t also responds to the fact that, since 1970, jus-
tices have retired or died at an average of 79.5 years old, while the average for
the almost two-hundred-year period before that was 68.5 years.147 Finally, be-
cause of these other two trends, our proposal responds to the fact that va-
cancies on the Court have occurred much less regularly since 1970 than over
the whole of American history. Although between 1789 and 1970, a vacancy
on the Court occurred, on average, every 1.9 years, in the last thirty-five years
a vacancy has occurred only every 3.0 years.148

Our proposal should reverse all these trends. First, our term limits proposal
would set eighteen years as the fixed term rather than the norm since 1970 of
26.1 years.149 Since the average tenure of all justices throughout history is 16.2
years,1%0 our proposal would guarantee justices a term longer than the histor-
ical average from 1789 to 2005, yet shorter than the current post-1970 trend
of alarmingly long terms. Our proposed term limit is considerably more mod-
erate than the proposals of commentators like Judge Silberman,5! Gregg East-
erbrook,152 Professors Prakash,153 and Professor McGinnis, > who all propose
much shorter term limits than we do.

Second, our proposed fixed term of only eighteen years would lead in prac-
tice to a younger average retirement age for justices than the current age of
79.5 years. For example, assuming Presidents continued to appoint new jus-
tices who are on average between fifty and fifty-five years old,1% those justices
would complete their terms at an average age of sixty-eight to seventy-three
years. Thus, while our proposed amendment does not absolutely guarantee
that the average retirement age of justices would decline, since it does not set
a mandatory retirement age and since it does not set a maximum appoint-
ment age, it does increase the likelihood that justices will no longer serve into
their late seventies. Moreover, our proposal makes it significantly more likely
that the average retirement age will not go even higher than its current level,
79.5 years of age,1% and very likely that the average retirement age will decline.

146. See supra text accompanying notes 30—45; Chart 1.

147. See supra Chart 2.

148. See supra Charts 3—4.

149. See Chart 1.

150. See supra text accompanying Chart 1.

151. See Silberman, supra n. 17, at 687 (proposing five-year term limit).

152. See Easterbrook, supra n. 7 (proposing ten-year term limit).

153. See Prakash, supra n. 17, at 568 (proposing a term limit of three to four years).
154. See McGinnis, supra n. 17, at 541 (proposing a term limit of six months to a year).
155. See Chart 4.

156. See Chart 2.
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Third, and perhaps most important, our proposal would respond to the
problem of hot spots and the increasingly irregular timing of vacancies by guar-
anteeing that a vacancy on the Court will occur like clockwork once every two
years.1s” As Chart 3 reveals, and as we argued above, the number of years be-
tween vacancies has historically been about two years, but has risen dramati-
cally in the last thirty years.158 By fixing terms of eighteen years, and stagger-
ing them, a vacancy would occur at least once every two years.1s° This would
have two important effects: First, it would guarantee that every elected Presi-
dent would be able to appoint two individuals to the Court in a four-year pres-
idential term.160 Second, it would reduce the stakes and eliminate the uncer-
tainty that now exists about when vacancies will occur, which has had bad
consequences for the confirmation process of justices and for democracy itself.

Our proposal would not only correct all the current problems posed by life
tenure for justices, but it would make the Supreme Court more democrati-
cally accountable and legitimate by providing for regular updating of the
Court’s membership through the appointment process. Each time the public
elects a President, that President could make two nominations to the Supreme
Court,16! leading to a more direct link between the will of the people and the
tenor of the Court.162 Our proposed term limit “would ensure that high courts
that have become too conservative or too liberal can be turned over on a rea-
sonable basis in keeping with the people’s will (as reflected by the party they
put in the White House).”163 While this would not make the Court account-
able to popular sentiment in any direct sense, which would endanger judicial
independence, it would reinforce the one formal check on the Court’s under-
standing of the Constitution that actually works.

At this point, it is logical to ask whether the popular understanding of the
Constitution’s meaning ought to guide the Supreme Court’s understanding

157. See Note, Saving This Honorable Court, supra n. 18, at 1116-1119.

158. See Chart 3; supra text accompanying notes 30—45.

159. See supra text accompanying notes 119-145.

160. As we noted above, see supra notes 121-122 and accompanying text, the vacan-
cies would arise in the first and third years of a President’s four-year term.

161. See Oliver, supra n. 15, at 809-12.

162. See id. at 810 (“As voters have historically changed the occupants of the White
House, they have, indirectly but inexorably, changed the makeup of that Court.”).

163. Easterbrook, supra n. 7. Easterbrook also notes that a proposal like ours would
permit a more pluralistic representation of society on the Court: “Supreme Court term lim-
its would also help make the Court a pluralistic institution whose composition reflects
American society, since regular succession of seats would provide many more opportuni-
ties to appoint women and members of minority groups.” Id.
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more directly. We believe that it should: the general public is more likely than
are nine life-tenured lawyers to interpret the Constitution in a way that is faith-
ful to its text and history, which is how constitutional decision-making ought
to proceed.1% The general public has a great reverence for the constitutional
text and for our history, and much of the public intuitively understands that
radical departures from text and history are illegitimate. The lawyer class in
this country, on the other hand, is still imbued with a legal realist or post-
modernist cynicism about the constraints imposed by the constitutional text.
For this reason, we believe that enhancing popular control over the Court’s
constitutional interpretations will actually lead to better decisions than are
produced by the current system.

Further, regularizing the occurrence of Supreme Court vacancies would
equalize the impact of each President on the composition of the Court and
would eliminate occasional hot spots of multiple vacancies. Under our cur-
rent system of life tenure, the irregular occurrence of vacancies means that
some Presidents have a hugely disproportionate impact on the Court, while
others are unlucky and are unable to make even a single appointment.16> The
variability of appointments under our current system of life tenure thus leads
to an inequitable allocation of vacancies among presidents. By requiring that
a vacancy occur once every two years, and by guaranteeing that each Presi-
dent thus be able to make at least two appointments to the Court, our pro-
posal would equalize the impact each President has on the Court.166 And “en-
suring that every chief executive would have regular influence on the makeup
of the Court...would not only restore some of the check-and-balance pres-
sure the Founders intended for all government branches but also inject more
public interest into presidential campaigns.”167

Because of this democracy-enhancing goal of term limits for the Supreme
Court, our proposal should not be viewed as merely another tired application
of the once popular term-limits movement. Term limits for elected officials

164. See generally, Robert H. Bork, The Tempting of America: The Political Seduction of
the Law (1990) (setting forth and defending the theory of originalism in constitutional in-
terpretation); Randy Barnett, An Originalism for Nonoriginalists, 45 Loy. L. Rev. 611 (1999);
Calabresi, The Tradition of the Written Constitution, supra n. 10; Calabresi, Overrule Casey!,
supra n. 10. One of us, James Lindgren, believes that one should begin with a careful analy-
sis of the original meaning of a text, but is less certain of what interpretive principles should
guide further analysis.

165. See id. at 809-12.

166. See Easterbrook, supra n. 7 (noting that staggered term limits like those we are
proposing “would afford the president a fairly steady...Supreme Court appointment...).

167. 1d.
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(like presidents, congressmen, or governors) restrict the ability of one candi-
date to seek office in a regularly scheduled election, which is arguably unde-
mocratic because it limits the choices for the voting public. Term limits for
unelected officials like Supreme Court justices, on the other hand, provide for
regular and more frequent appointments. Regularizing the timing of ap-
pointments to the Court thus has a dramatic democracy-enhancing effect,
since it permits the people, through their elected representatives in the Sen-
ate and through the President, to update the membership of the Court more
frequently and predictably to keep it in line with popular understandings of
constitutional meaning. For this reason, a limit on the tenure of Supreme
Court justices, unlike other forms of term limits, would actually provide for
a Supreme Court that is more, rather than less, democratically accountable.
By making vacancies a regular occurrence, and by limiting the stakes of each
confirmation to an eighteen-year term rather than the thirty-year period that
has recently prevailed for some justices, our proposal should reduce the inten-
sity of partisan warfare in the confirmation process. Under the current system
of life tenure, the uncertainty over when the next vacancy on the Supreme
Court might arise, as well as the possibility that any given nominee could serve
up to four decades on the Court,168 means the political pressures on the Presi-
dent and Senate in filling any Supreme Court vacancy are tremendous.16® Our
proposed amendment, by eliminating nearly all of the uncertainty over the tim-
ing of vacancies and by reducing the stakes associated with each appointment,170
promises to reduce the intensity of the political fights over confirmation.17
Some may argue that our proposed amendment would actually increase the
politics surrounding confirmations—that because there is so much at stake

168. If Justice Thomas serves to the same age as did Justice Marshall, he will have served
on the Court for forty years. Id.

169. See supra text accompanying notes 71-74.

170. Given that an eighteen-year term is long and therefore some justices will likely
leave the Court prior to the completion of their terms, there is still some uncertainty. Yet
this uncertainty is of a completely different nature than the uncertainty that plagues the
confirmation process under the system of life tenure. In the case of an early retirement, the
only effect is that a democratically elected President gets a third appointment to the Court,
and this extra choice is limited by the fact that the successor justice would serve only the
remainder of the original justice’s term. Increasing the number of appointments for such
a limited time should not raise the political stakes of any given nomination because it would
not affect any subsequent vacancies.

171. See Easterbrook, supra n. 7 (stating that a term limit for Supreme Court justices
“would end the ridiculous Borkstyle snippet battles that push the Senate and the White
House both to their lowest common denominators”).
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in appointing Supreme Court justices (or even lower federal appellate judges),
our systematizing of the process would only make the already political event
occur more often. This, some might argue, would cumulatively increase the
political nature of confirmations and, by letting parties plan on when the next
vacancy might occur, our proposal would make the politics of confirmations
begin even before the vacancy occurs.172 We disagree. The regularization of
vacancies on the Court and the more frequent appointments to the Court
would make each appointment less important politically and should have a
net effect of reducing the politicization of the process.

From the current appointment battles we have direct evidence that the
stakes do matter. President George W. Bush’s federal district court nominees
were seldom opposed, while many of his circuit court of appeals nominees
were filibustered or not acted on. And when John Roberts was confirmed for
the U.S. Court of Appeals, his confirmation on the Senate floor was by accla-
mation, whereas when he was nominated to be chief justice, many Senate De-
mocrats opposed him. To those academics who would argue that lowering the
stakes of a Supreme Court appointment would not lower the acrimony, we
have ample evidence tending to support the opposite conclusion. By creating
a predictable schedule of frequent appointments, our proposed amendment
should reduce the intensity of the politics associated with confirmations at the
Supreme Court level.

Our proposal’s institution of a fixed term would also reduce the incentive pres-
idents currently have to appoint the youngest possible candidate they can get
away with.173 If presidents know in advance that their Supreme Court nominees
can serve only eighteen years, there will no longer be any reason for them to avoid
nominating a healthy sixty- or sixty-five-year-old to the High Court. In so doing,
our amendment will enlarge and improve the pool of potential nominees. Since
nominating a forty-five-year-old will not lock up a Supreme Court seat for the
next thirty-five years, and since Presidents will know the seat they are filling will
open up again in eighteen years, Presidents will have much less of an incentive

172. Similarly, one might argue that by setting term limits, interests groups and the
Senate will know better what issues would be presented to that justice during his tenure,
and therefore they will more vigorously follow and become active in Senate confirmations,
which would additionally increase the politicization of the process. See Kyle Still, Kyle Still
Free Press <http://kylestill.blogspot.com/2002_08_01_kylestill_archive.html> (Aug. 9,
2002). Yet we are proposing an eighteen-year term, which is a significantly long period of
time, and therefore this argument becomes irrelevant.

173. See Note, Saving This Honorable Court, supra n. 18, at 1110-1116. See also Oliver,
supra n. 15, at 802-04.
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than they do now to discriminate against older candidates. By reducing the im-
pact of age as a factor in making nominations, our proposed amendment could
lead to the appointment of more experienced justices to the Supreme Court.

To be sure, a relatively long fixed term means that Presidents will probably
still tend to select younger individuals rather than seventy- or seventy-five-
year-olds. In fact, for Presidents considering new vacancies, our proposal may
have no impact on the current trend of appointing individuals in their
fifties.174 Yet our amendment will still have a critical impact on age as a factor
in selecting Supreme Court justices, for several reasons.

First, the amendment will eliminate the incentive Presidents currently have
to find candidates who are even younger than the average appointment age of
fifty to fifty-five.17> Second, under our proposed system, a President will,
within the constraints of finding a candidate young enough to be likely to
complete an eighteen-year term,176 consider experience and talent as being
more important, since a few more years of possible service on the Court would
be irrelevant. Third, since the length of our proposed term could result in
some instances of early resignations or deaths, Presidents could be appoint
older, more experienced candidates to finish only that term, who might not
otherwise be considered for full eighteen-year terms but who might well turn
out to be the best possible choices for a shorter replacement term of, say, three
or four years.1’7 Therefore, although our proposal would not eliminate the
practice of Presidents considering the age of potential nominees in selecting
justices—indeed, we would not desire such an outcome—it would, at the
margins, play a very positive role in reducing the central importance that age
has played in recent years.

174. See Chart 4.

175. See Oliver, supra n. 15, at 804 (“Because the proposed amendment would reduce
any preference for very young candidates, it would be more likely that the appointment
would be made on the basis of the relative qualifications of the potential appointees.”). Ad-
mittedly, the fact that our proposal incorporates automatic designation to a lower federal
court for life may negate this advantage, since Presidents will still be appointing persons
for a lifetime judicial position. However, we believe that the incentives for nominating
youthful candidates, at the expense perhaps of experience, is a more common practice—
or at least a larger problem—in Supreme Court nominations than it is for lower federal
court judges.

176. See id. (“If a President wished for his appointee to exercise continuing influence
for as long as possible, a President would prefer to appoint as Justice someone young
enough that it would be reasonable to expect that good health and sufficient vigor for a de-
manding job would continue for eighteen years.”).

177. Oliver, supra n. 15, at 804, 814 n. 79.
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Fourth and finally, our proposal, though not directly responsive to the
problem of mental decrepitude on the Court, would significantly further the
goal of preventing mentally or physically decrepit justices from serving on the
Court. Limiting the length of service of any justice to only eighteen years
would reduce greatly the likelihood of a justice continuing service on the
Court despite incapacity.17® Of the eighteen instances of mental decrepitude
on the Supreme Court discussed by Professor David Garrow,7® nine—fifty
percent—involved justices who had been on the Court for more than eight-
een years, and most of the most serious instances of decrepitude involved jus-
tices serving for even longer.18 Strikingly, not one of these nine instances of

178. See Easterbrook, supra n. 7 (“A term limit would also put a halt to the spectacle
of Justices being carried from the Court chambers on stretches moments before they ex-
pire, and end the psychological and political pressure on Justices to hang on long after their
mental acuity falters.”); Oliver, supra n. 15, at 813 (“By assuring that Justices would serve
no more than eighteen years, the proposed amendment would tend to assure a relatively
vigorous Court, and tend to protect the Court from an infirm Justice who refused to re-
tire”).

179. The eighteen mentally decrepit justices discussed by Garrow include: 1) John Rut-
ledge, who ought never to have been nominated; 2) William Cushing who served twenty-
one years, became decrepit after seven, and could not retire for lack of a pension; 3) Henry
Baldwin, who ought never to have been nominated; 4) Robert Grier, who served for
twenty-four years and became mentally decrepit after twenty-one years; 5) Nathan Clif-
ford, who served for twenty-three years and had mental problems after nineteen years; 6)
Stephen Field, who served for thirty-five years and suffered mental decline after twenty-
seven years; 7) Joseph McKenna, who served for twenty-seven years and suffered mental
decline after twenty-three years; 8) William Howard Taft, who suffered only a slight men-
tal decline and who then retired; 9) Oliver Wendell Holmes, who served thirty years and
showed signs of decrepitude after twenty-six years; 10) Frank Murphy, who served nine
years and should have stepped down one year earlier than he did; 11) Sherman Minton,
who served seven years and was feeble at the end; 12) Charles Whittaker, who served five
years, had mental problems from the start, and ought never to have been nominated; 13)
Hugo Black, who served thirty-four years and suffered mental decline after thirty years; 14)
William O. Douglas, who served thirty-six years and was decrepit after thirty-five years;
15) William Rehnquist, who had a drug addiction after ten years; 16) Lewis Powell, who
served for sixteen years, which was two years too long; 17) William J. Brennan, who served
for thirty-four years and fell asleep once on the bench in his final year; and 18) Thurgood
Marshall, who served for twenty-four years and was decrepit after twenty years. See Gar-
row, supra n. 8.

180. For example, Garrow claims that the following nine Justices who served more than
eighteen years all became mentally decrepit sometime after their eighteenth year in office:
Robert Grier (decrepit after twenty-one years); Nathan Clifford (decrepit after nineteen
years); Stephen Field (decrepit after twenty-seven years); Joseph McKenna (decrepit after
twenty-three years); Oliver Wendell Holmes (decrepit after twenty-six years); Hugo Black
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mental decrepitude would have occurred, had our constitutional amendment
been in place.

Admittedly, even given an eighteen-year term,8! some justices could still be-
come mentally or physically decrepit during their tenure and continue to serve
on the Court. Nonetheless, an eighteen-year term would still be an improve-
ment over the status quo, for one thing because term limits would “end the psy-
chological and political pressure on Justices to hang on long after their mental
acuity falters.”182 Whereas life tenure would allow (and perhaps even persuade)
a disabled justice to continue serving on the Court until his death, an eighteen-
year tenure would affirmatively cap the justice’s career. This would ameliorate
dilemmas with an unsound justice “because forced retirement at the end of a
stated term of office, rather than at death, would cause the situation to arise less
often.”183 Moreover, Presidents would likely formulate some informal maximum
ages for their appointees; those maximum ages would necessarily impose a
mandatory retirement age eighteen years older than the age at nomination.18
Thus, if a President were to choose nominees no older than sixty when nomi-
nated, those justices, once appointed, could retire no older than at seventy-eight.

Several scholars have instead proposed mandatory retirement ages for the
justices as a way of reducing mental decrepitude on the Supreme Court.185 A
mandatory retirement age is unacceptable, either as a substitute or as a com-
plement to an eighteen-year term. First, a mandatory retirement age is unfair,
for it blindly discriminates against individuals based on age and cannot ac-
count for the capability of a seventy-year-old continuing in office, while a

(decrepit after thirty years); William O. Douglas (decrepit after thirty-five years); William
J. Brennan (decrepit after thirty-three years); and Thurgood Marshall (decrepit after twenty
years according to Garrow, although we would say sooner than that). Id.

181. For example, term limit of six months to one year, such as that proposed by Pro-
fessor McGinnis, supra n. 17, at 541, would more effectively eliminate the problem of men-
tal decrepitude. See id. at 543 (noting that his “Supreme Court riding” would have “cur-
tailed the effects of senility and the excessive delegation of power to young and energetic
law clerks by reducing the temptation to cling to the bench into very old age”).

182. Easterbrook, supra n. 7.

183. Oliver, supra n. 15, at 815.

184. See id. at 813-14.

185. For example, Professor Garrow, Garrow supra n. 9, at 1086—-87 and Professor
Monaghan, Monaghan, supra n. 17, at 1211-12, have both proposed the enactment of a
mandatory retirement age and commonly, these proposals call for mandatory retirement
of judges at the ages of sixty-five, seventy, or seventy-five. Moreover, as we have seen, many
foreign countries impose mandatory retirement ages as limits on the tenure of the mem-
bers of their highest constitutional courts. Thus, instituting a mandatory retirement age
does stand as an alternative, or a complement, to our own proposal.
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sixty-year-old might be best advised to retire.18¢ A term limit would more fairly
permit individualized and informal determinations of capacity.187

Second, it is a mistake in general to write numbers into the Constitution be-
cause they can become obsolete with the passage of time.18 The requirements
that presidents be at least thirty-five years old and that the right to jury trial be
preserved in all suits at common law in which more than twenty dollars is at stake
are classic examples of this. It seems quite possible that in fifty or one hundred
years a mandatory retirement age of seventy or even seventy-five might seem ab-
surdly young if people were routinely living to be over 100. It would be a bad
idea to insert a mandatory retirement age for justices into constitutional law.

An eighteen-year term offers several other benefits, including bringing the
tenure of the members of our highest court into conformity with the practice
of the rest of the world and of forty-nine of our fifty states.189 Assuming an

186. There are two other arguments against mandatory retirement ages. First, we do
not believe that a mandatory retirement age requirement, as compared to a fixed term limit,
would accomplish any greater deterrent to mentally or physically decrepit justices contin-
uing in office. For example, admittedly it is possible under a system of fixed terms that a
justice could become senile or physically unable to perform his duties within the first eight
years of his term. Yet at the same time, under a system with mandatory retirement ages,
there is also a chance of a sixty-year-old justice becoming mentally or physically decrepit
notwithstanding a mandatory retirement age of sixty-five or seventy. Thus, while a manda-
tory retirement age can perhaps be tied more closely than a term limit to what scientific
experience teaches is an age at which the average individual becomes incapacitated, the im-
precise nature of such calculations severely limits the value of a mandatory retirement age.

Second, our proposed amendment would indirectly produce the benefits of a manda-
tory retirement age because, as noted above, it would enable Presidents and Senators to
plan in order to avoid the problem of mental decrepitude. Importantly, allowing individ-
ualized determinations of the likelihood of any particular nominee experiencing mental
decrepitude is fairer and more effective than a blanket rule against all persons over a par-
ticular age continuing in office.

187. Similarly, we oppose the notion of allowing individualized determinations by a
political body as to the competence of a given justice. Professor Prakash suggests some-
thing similar to this, arguing for a stronger removal power that would enable the President
or the Senate to remove judges and justices based on senility or even a disagreement with
substantive decisions. Prakash, supra n. 17, at 571-72. Even if such a removal power were
limited to determinations of senility and physical capacity, we would disagree with such a
provision because of the manipulability and politicization of the Supreme Court that it
might cause.

188. Guido Calabresi, A Common Law for the Age of Statutes (1982).

189. See generally supra text accompanying notes 86—109 (comparatively analyzing the
tenures of judges on the highest constitutional courts of major Western democracies and
of U.S. states, evincing the conclusion that the U.S. provision for life tenure for its justices
is a true outlier).
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eighteen-year term were coupled with permitting retired justices to sit on the
lower federal courts following their Supreme Court service, the lower federal
courts would be enriched with the justices’ experiences and knowledge,1%
tracking the current system whereby retired senior district or circuit court
judges can sit on the lower federal courts.

Finally and of critical importance, our proposal would eliminate the current
practice of justices strategically timing their resignations, a practice that em-
broils justices in unseemly political calculations that undermine judicial inde-
pendence and that cause the public to view the Court as a more nakedly polit-
ical institution than it ought to be.1! This concern with strategically timed
resignations was the principal focus of the recent Virginia student Note advo-
cating an eighteen-year term limit for justices.!92 We noted above that there is
substantial evidence that justices throughout American history have timed their
resignations for political reasons, including what is often a delay in retirement
in order to avoid allowing a sitting President of the opposite party to name a
successor.19 Our eighteen-year fixed term limit, however, would make it im-
possible for a justice to time his resignation strategically.1% Of course, a justice
could still leave the Court prior to the completion of her term for political rea-
sons, but under our proposal the retiring justice’s successor would be appointed
only to complete the remainder of a fixed eighteen-year term. Therefore, an
early strategic retirement decision would be of no avail for it would not permit
a President to lock up a Supreme Court seat for another eighteen yearsi® As a
result, under our proposal the justices would lose the power they now have to
keep a Supreme Court seat in the hands of their own political party by retiring
strategically. This would promote the rule of law, and the public’s respect for
the Court, by precluding nakedly political decision-making by justices with re-
spect to retirement.

190. Easterbrook, supra n. 7; Amar & Amar, supra n. 56. Our proposed amendment,
by providing that a judge sit on the Court for eighteen years and then become eligible for
service on the lower federal courts, would closely track the current system whereby retired
Justices, or other senior district or circuit judges, currently can sit on the lower federal
courts.

191. See Amar & Calabresi, supra n. 3; Oliver, supra n. 15, at 805-09. See also Note,
Saving This Honorable Court, supra n. 18, at 1101-1110 (stating authors’ concern with
strategically timed resignations).

192. Note, Saving This Honorable Court, supra n. 18.

193. See supra n. 50 and accompanying text.

194. See Oliver, supra n. 15, at 808.

195. 1d. at 809.
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Objections to the Proposal

Moving to a system of Supreme Court term limits would significantly en-
hance the overall legitimacy and functioning of the Court and of our consti-
tutional democracy. Yet our proposal is not uncontroversial.1% To date, by far
the best case against Supreme Court term limits has been made by Professor
Ward Farnsworth of Boston University, and we highly recommend his article
to anyone interested in this subject.1%7

First, many will argue that our proposed amendment would impair judi-
cial independence, a value our Constitution protects and upon which our legal
system is based. Along with the Compensation Clause,1% the argument goes,
the guarantee of life tenure!®® was intended to protect the independence of the
judiciary.200 As Alexander Hamilton argued, life tenure secures the freedom of
a judge from the political branches, as well as from public opinion, ensuring
that judges can objectively interpret the law without risk of political reprisal.201
This benefit of life tenure is still recognized as critical: Professor Marty Redish
argues, “Article I11’s provision of life tenure is quite obviously intended to in-
sulate federal judges from undue external political pressures on their deci-
sionmaking, which would undermine and possibly preclude effective per-
formance of the federal judiciary’s function in our system.”202 Impinging upon
life tenure, it is argued, would weaken this insulation, jeopardizing judicial
independence.

We would not favor this proposed constitutional amendment if we thought
it would undermine judicial independence in any serious way. As others have
argued, moving from life tenure to a lengthy fixed term—a term longer than

196. We surely have not addressed all of the arguments that could be waged against our
proposal. Yet by dispelling (or at least considering) some of the most important objections,
we hope to strengthen the case for our term limits proposal and therefore put the onus on
proponents of life tenure to formulate a strong case for that system, which we believe has
not yet been done.

197. Farnsworth, supra n. 22. See also infra, Ward Farnsworth, The Case for Life Tenure,
pp. 251-269.

198. U.S. Const. art. 111, § 1 (“The Judges, both of the supreme and inferior Courts, ...
shall, at stated Times, receive for their Services, a Compensation, which shall not be di-
minished during their Continuance in Office.”).

199. U.S. Const. art. 111, 8 1 (“The Judges, both of the supreme and inferior Courts,
shall hold their Offices during good Behavior...”).

200. See Alexander Hamilton, Federalist No. 78 (1788); see also supra n. 110.

201. Id.

202. See Redish, supra n. 65, at 685.
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the average tenure of justices who have served on the Court between 1789 and
2005—means that no independence will be lost relative to the other branches
or to the public generally.203 Professor Monaghan states:

But even assuming that such complete judicial independence is de-
sirable, eliminating life tenure need not materially undermine it. Pre-
sumably, what relieves judges of the incentive to please is not the
prospect of indefinite service, but the awareness that their continua-
tion in office does not depend on securing the continuing approval
of the political branches. Independence, therefore, could be achieved
by mandating fixed, nonrenewable terms of service.204

As this quote shows, the key to securing judicial independence is to guaran-
tee that a justice’s tenure is not subject to the political decisions of the other
branches or of the public. Life tenure has made judges independent of the po-
litical branches, and we believe that this independence would be secured by
our lengthy eighteen-year nonrenewable term limit with a salary set for life.205
Our eighteen-year term limits proposal would preserve judicial independence
because it does not allow for reappointment, because it guarantees the justices
a longer tenure on average than they have historically had between 1789 and
2005, because it guarantees justices their salary for life, and because the jus-
tices would be secure from new means of their removal by the political
branches. As a result, except for the minimal and positive effect that more reg-
ular appointments would make the Supreme Court more responsive to the
public and the political branches’ understanding of the Constitution’s mean-
ing, there is no plausible argument that judicial independence would be en-
dangered by our proposal.

Professor Ward Farnsworth offers a pragmatic defense of life tenure and
suggests that that an advantage of our current constitutional structure is that
its resulting judicial independence contributes to a faster and a slower form of
lawmaking, the first accomplished by Congress through the ordinary legisla-
tive process and the second accomplished by the Supreme Court.206 That the
Supreme Court represents the political forces that prevailed ten or fifteen years
ago and that it may take decades for a political movement to gain control over

203. See McGinnis, supra n. 17, at 543; Monaghan, supra n. 17, at 1211; Oliver, supra
n. 15, at 816-21.

204. Monaghan, supra n. 17, at 1211.

205. The importance of eighteen-year terms being nonrenewable and long is discussed
in Note, Saving This Honorable Court, supra n. 18, at 1127-1131.

206. Farnsworth, supra n. 22, at 411-21.
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the Supreme Court’s slower law-making process appeals to this scholar, whose
argument is fundamentally conservative. In essence, Farnsworth thinks it is a
good thing that progressives had to struggle from 1901 to 1937 to gain a ma-
jority on the Supreme Court and that conservatives had to struggle from 1968
to 1991 to get five solidly Republican justices who even then refused to over-
rule Roe v. Wade.207 Farnsworth sees the Court as a major anchor to windward
that slows down social movements for change, and he argues that to some ex-
tent judicial independence is desirable because a slowed down law-making
process is desirable as a matter of good public policy.208

Farnsworth’s argument is a powerful one, and we are sympathetic to his
claim that it is desirable for the Court to slow down the forces of change in
our democracy. Indeed, for these very reasons we favor the cumbersome
law-making system crafted by the Framers with separation of powers, checks
and balances, and federalism instead of a national, parliamentary British-
style regime where change can happen very suddenly. The question, how-
ever, is just how much conservatism one wants in one’s lawmaking processes.
Arguably, with separation of powers, checks and balances, federalism, and
the Senate filibuster, we do not also need a Supreme Court whose funda-
mental direction can be reversed only by a sustained twenty-five or thirty
year campaign. Different conservatives will answer this question in differ-
ent ways, and those who are most averse to legal change may join Professor
Farnsworth in praising life tenure. A Supreme Court with eighteen-year term
limits will still be an anchor to windward in the American polity: it just will
not be as much of an anchor as has become the case in the last thirty-five
years.

A second big objection that could be raised against our proposal is that it
could lead to “Supreme Court capture.” If a particular party were to prevail in
five consecutive Presidential elections, then, assuming that the President nom-
inates and the Senate confirms individuals of the President’s party,20 that party
would have “captured” the entire Supreme Court for itself, a result that life
tenure is designed to protect against. And, as Ward Farnsworth points out,
even the appointment of four justices by a two-term President could be
enough to tip the ideological balance on the Court from Republicans to De-

207. 410 U.S. 113 (1973).

208. Farnsworth, supra n. 22, at 419-21.

209. Admittedly, this entire discussion is simplistic in that it assumes that if a Democ-
rat wins the Presidency, then the selected justice will properly be thought of as a Democ-
rat, or a liberal, during his tenure on the Court. This assumption has proven to be very
wrong in reality.
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mocrats or vice versa.210 Accordingly, Professor Charles Fried has suggested to
us that our proposal could cause the Supreme Court to become like the Na-
tional Labor Relations Board, which is always captured by labor under De-
mocratic Administrations and by management under Republican rule.2
Farnsworth adds that because a “two-term President may reflect a single na-
tional mood...there may be value in a court that cannot be remade by one
such gust.’212

As a practical matter, however, Supreme Court capture would be extremely
difficult to accomplish. First, members of either political party represent a di-
versity of viewpoints on judicial philosophy. For example, both Presidents and
justices range from extreme to moderate in their viewpoints, and sometimes
moderates cannot be thought of as Democrats or Republicans as we label
them.213 The seven Republican appointees on the current Supreme Court cer-
tainly do not vote as a block any more than Democrat Byron White voted in
lock-step with Democrat Thurgood Marshall. Indeed, the most left-wing and
most right-wing members of the current Court (Justices Stevens and
Thomas?14) were both appointed by Republicans. That some of our most lib-
eral justices were appointed by surprised Republican Presidents2!s and some
of our more conservative justices were appointed by surprised Democrats216
makes Supreme Court capture an unlikely result, regardless of the tenure term.

Second, giving a two-term president four seats on the Court should not
bother traditionalists like Farnsworth. From the time that the Court was fixed
at nine justices in 1869 until 1980, every president who served two full terms
except Wilson was able to appoint at least four justices: Presidents Grant

210. Farnsworth, supra n. 22, at 416, 435.

211. Conversation between Professor Steven Calabresi and Professor Charles Fried, Fall
of 2003.

212. Farnsworth, supra n. 22, at 416.

213. Clearly, Justices Kennedy and O’Connor serve as two examples on the current
Court of this fact, and before them, Justices Powell and White.

214. See Lee Epstein & Jeffrey A. Segal, Advice and Consent: The Politics of Judicial Ap-
pointments 131 (2005).

215. The classic example is Chief Justice Earl Warren, whose liberal activism that
changed the Court forever shockingly resulted from the appointment by conservative Pres-
ident Dwight Eisenhower, who later remarked that appointing Warren to the Court was
among his biggest mistakes as President. See Abraham, supra n. 32, at 192-97.

216. Perhaps the best example from recent history, though not as extreme as Eisen-
hower’s appointment of Warren, see id., is the fact that Democratic President John F.
Kennedy appointed Justice Byron White, who ended up being far more conservative (par-
ticularly on civil liberty and criminal procedure issues) than Kennedy suspected. See id. at
210-11.
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(four), Cleveland (four), Franklin Roosevelt (eight, with five in his first two
terms alone), and Eisenhower (five). Indeed, five presidents who served less
than two full terms got at least four appointments: Harrison (four), Taft (five),
Harding (four), Truman (four), and Nixon (four). Wilson got three appoint-
ments, as did Hoover and Teddy Roosevelt (as well as Ronald Reagan after the
temporal meaning of life tenure had changed). If our term limit proposal had
been in force from 1869 through 1980, it would have enabled Wilson to get
his fourth slot, but its primary effect on capture would have been to reduce
the number of presidents who got to choose four or five justices though they
served as president less than two full terms.

Third, with the gradual change that staggered terms would encourage, we
should expect less violent lurches to the left or to the right of the kind that we
have experienced since the 1930s. Any capture that did occur would tend to
be mild and temporary. For example, the longest that one party has held the
White House in the last sixty years is the Republicans in 1981-1993. Some
people worried about our proposal imagine a court with four Reagan ap-
pointees and two by George H.W. Bush. But remember that such a Court
should have had two Carter appointees as well, and if the elder President
Bush’s first appointment remained Justice Souter, he might well have replaced
Justice Rehnquist when he would have stepped down in 1989. Even at the
height of Republican influence in the brief window between 1991 and 1993,
the Court might plausibly have had Justices Stevens, Souter, and two Carter
appointees on the left, Justices O’Connor and Kennedy in the middle, Justices
Scalia and Thomas on the right, and another Reagan appointee in the middle
or on the right. In short, instead of Justices Blackmun and White, we should
have had two Carter appointees and instead of Rehnquist, we might have had
a Reagan appointee like O’Connor, Kennedy, or Scalia. In short, at the height
of possible Republican capture, the likeliest of many possible 1991-1993
Courts might well have been to the left of the one that we in fact had in 1993.
And the probable stability of the Court under our proposal is also suggested
by considering the likely effect of adding four Clinton appointees starting in
1993. The Clinton justices might not have shifted the Court much to the left
because the first three should have been replacing Stevens and the two Carter
appointees, and the last would have replaced O’Connor. The point of this
counter-factual scenario is not to pretend that we know what the world would
have been like (we don't), but simply to suggest that the sudden swings that
can be imagined in capture scenarios would have been unlikely to have oc-
curred in our last period of maximum capture by one party.

In addition to these practical difficulties of Supreme Court capture, the po-
litical check of Senate confirmation can and often does prevent a party from
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capturing the Court. While it is not uncommon for one of the two major po-
litical parties to prevail in consecutive presidential elections,?7 since the elec-
tion of President Nixon nearly forty years ago, it has been relatively rare for a
President and the Senate to be controlled by the same party for more than two
to four years.218 The Senate, when controlled by the party opposite the Presi-
dent, can use its constitutional role in confirming justices to ensure that a Pres-
ident will appoint moderate individuals.2® For example, during the twenty
years of Democratic rule when Presidents Franklin D. Roosevelt and Harry S.
Truman were in office, of the twelve appointments they made, one seat went
to an Independent (Frankfurter) and two seats went to Republicans (Stone
and Burton).220 Moreover, even some of the Democrats that FDR and Tru-
man appointed were quite conservative, such as Justices Reed and Vinson.22!
Thus, even in an era in which one party ruled the White House for twenty
years and the Senate for sixteen of those years, that political party was not able
to pack the Court completely with justices sharing its views, in large part be-
cause of the political checks of public opinion and Senate confirmation. A
Senate controlled by the party opposite to that of a President will tend to mit-
igate the influence of a presidency long controlled by one party and will make
Supreme Court capture much less likely.

Moreover, even to the extent that our system permits a party to “capture”
the Supreme Court, the current system of life tenure permits precisely the
same result. For example, during the twenty years of Democratic rule be-
tween 1933 and 1953, Presidents Franklin Roosevelt and Harry Truman were
able to appoint a total of twelve justices?22—a perfect opportunity to cap-
ture the Supreme Court and one realized as to economic issues but not as
to civil liberties. Additional examples abound: from 1829-1841, two De-
mocratic Presidents—Jackson and Van Buren—appointed eight justices;223
from 1861-1885, four Republican Presidents—Lincoln, Grant, Hayes, and

217. Indeed, it appears that political parties have tended to win 2—4 consecutive elec-
tions at a time. See id., at 377-81 (listing the Presidents throughout history).

218. See David Roper, Party Control of U.S. Government, <http://arts.bev.net/roperl-
david/politics/PartyControl.htm> (visited September 29, 2005).

219. U.S. Const. art. Il, 82 (“[The President] shall nominate, and by and with the Ad-
vice and Consent of the Senate, shall appoint...Judges of the supreme Court....”) (empha-
sis added).

220. See Abraham, supra n. 32, at 380.

221. Seeid.

222. Seeid.

223. See id. at 378.
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Arthur—appointed fourteen justices;224 from 1897-1913, three Republican
Presidents— McKinley, Theodore Roosevelt, and Taft—appointed ten jus-
tices;225 and, most recently, from 1969-1993, four Republican Presidents—
Nixon, Ford, Reagan, and the first President Bush—were able to appoint
eleven justices.226 As a result, although our proposed term limit might make
it slightly more likely that opportunities to capture the Court would arise,
since our proposal leads to vacancies at reliable two-year intervals, the fact
is that, even under the current system of life tenure, Supreme Court capture
is always a real possibility.22” The primary effect of our proposal on capture
should be to make it less intense and less persistent. Thus, we do not believe
our proposal would make Supreme Court capture a substantially more se-
rious problem than is presently the case. This is so in part because our pro-
posal has the Burkean feature that it simply restores the practice of justices
serving for less than twenty years which prevailed between 1789 and 1970—
a practice we have departed from only recently.

Nevertheless, one overriding goal of our proposal is to make the Supreme
Court somewhat more reflective of the popular understanding of the Consti-
tution than is presently the case.?2 If a party manages to “capture” the popu-
lar will for consecutive elections with its vision of constitutional law, then that
party will best represent the popular understanding of the Constitution’s text
and original meaning; it is arguably proper that the Supreme Court reflect that
understanding. By tying the makeup of the Court more closely to Presiden-
tial elections, we will allow the people to select (albeit indirectly) the kind of
justices they want on the Court, given the prevailing public understanding of
the Constitution’s text and original meaning. If the public becomes dissatis-
fied with the Court, then an eighteen-year term would permit the public to
elect a new President who could initiate change on the Court with the next
two appointments. Thus, our proposal causes the Supreme Court’s judicial

224. See id. at 378-79.

225. See id. at 379.

226. See id. at 381.

227. Significantly, this list of historical examples shows that even when parties win con-
secutive elections, and the result is that that party gets to make many appointments to the
Court, it still cannot lead to a captured Court. For example, although Presidents Nixon
through Bush appointed eleven justices, the result is still only a moderately conservative
Court. Thus, this historical evidence strengthens the earlier points about the importance
of Senate confirmation and the fact that appointing a like-minded justice is not as easy as
it might appear.

228. See supra text accompanying notes 61-71 and 146-195.
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philosophy and understanding of constitutional meaning to more truly reflect
that of the public’s judicial philosophy and understanding of constitutional
meaning than is currently the case. We emphatically believe this would be both
a good thing and a return to the practice that prevailed for most of American
history.

A third objection that might be raised against our proposed constitutional
amendment is that imposing a limit on the tenure of Supreme Court justices
would force them to become too activist. Justice Kennedy, responding to a Ju-
diciary Committee questionnaire during his confirmation process, wrote: “life
tenure is in part a constitutional mandate to the federal judiciary to proceed
with caution, to avoid reaching issues not necessary to the resolution of the
suit at hand, and to defer to the political process.”22% Eliminating life tenure,
one might argue, would endanger the virtue of patience that life tenure af-
fords a Supreme Court justice. Individuals with a limited opportunity to af-
fect the law as Supreme Court justices might overreach in important cases and
actively seek out opportunities to change doctrine. Alternatively, justices in
their final years in office might face a final period incentive to go out with a
splash, knowing that in a short time they might no longer have to work with
and live with their current Supreme Court colleagues.

Any proposal leading to such judicial activism would undermine one of the
chief advantages of an independent (and life-tenured) Supreme Court. Indeed,
some of the more radical term limits proposals would more predictably lead to
such problems. For example, under a term ranging from one to five years pro-
posed by Judge Silberman230 and Professors McGinnis?3! and Prakash,32 justices
would likely feel pressure to accomplish a great deal in a very short amount of
time.233 Under an eighteen-year term limit, however, no such activism should re-

229. Quoted in Nadine Cohodas, Kennedy Finds Bork an Easy Act to Follow, 45 Cong.
Qtrly. 2989, Weekly Report (1987).

230. See Silberman, supra n. 17, at 687 (proposing a five-year term limit).

231. See McGinnis, supra n. 17, at 541 (proposing a term limit of six months to one
year).

232. See Prakash, supra n. 17, at 568 (proposing a term limit of three to four years).

233. In the term limits proposals made by Silberman and McGinnis, where the justices
would be designated to lower federal courts following their service on the Court, there
might be less reason to worry about such judicial activism resulting from short terms. See
McGinnis, supran. 17, at 543—44. Yet, contrary to McGinnis’s reassurances that “new Jus-
tices have typically behaved for their first few years much as they did as lower court judges,”
id. at 544, the fact that the proposed terms are so short makes it inevitable that there is a
larger risk of judicial activism than if a term were longer, such as our eighteen-year term.

Those who believe that very short terms on the Court and the promise of either be-
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sult, for such a period is sufficiently long that any individual justice ought not to
feel hurried in making his impact on the law. Under our proposed term, justices
would have the luxury to, in Justice Kennedy’s words, “proceed with caution” and
“defer to the political process.”234

Moreover, it is hard to believe that final-period problems would be more se-
vere under our proposal than under the current system, in which old, life-
tenured justices know that retirement is just around the bend. Surely, on the
current Court, Justice O’'Connor knew and Justice Stevens knows that they are
in the final period of their tenure on the Court. Yet no one suggests their be-
havior reflects a final-period problem just as Chief Justice Rehnquist’s behav-
ior did not change during his last year on the Court when he knew he faced a
final-period problem, though his presence at the Court was limited by his ill-
ness. We do not see why such a final-period problem would be any more likely
under our system of fixed eighteen-year terms. Except for those justices who
die suddenly and youthfully, like Justice Robert Jackson, the current system of
life tenure poses just as much risk of final-period problems for each justice as
would our proposed system of eighteen-year term limits.

A fourth objection that could be made against our term limits proposal is its
potential to erode the prestige of the Court by producing constant turnover. A
system of staggered term limits, however, would in no way erode the prestige as-
sociated with the job of being a Supreme Court justice. Significantly, each jus-
tice’s term would still be eighteen years long, which is ample time for justices to
become known individually and to acquire prestige. Nor would the justices suf-
fer a loss of prestige from a less weighty task: the immense powers and responsi-
bilities of the Court’s members would remain unchanged from what they are now.
At most, the public’s esteem and respect might be shifted from individual justices
and onto the Supreme Court as an institution—a very positive development.

A fifth objection that might be raised against our proposal is that by making
the Court more obviously responsive to public opinion, our amendment would
cause the public to think of the Court as being even more of a policymaking
body and even less a body restrained by law than is presently the case. Our pro-
posal could thus be faulted on the ground that it would undermine the textual
and historical constraints that ought to bind the Court by making everyone

coming a lower court judge following that short period or being subject to congressional

removal would cause justices to act in a more restrained manner and with a greater sense

of duty to the Constitution will object that we have not gone far enough in limiting the

tenure of justices because it would preserve the current incentive structure for justices to

act on their own personal motives instead of out of their sense of duty to the Constitution.
234. See supra n. 227 and accompanying text.
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think of the Court more as being an indirectly elected, political body. As Ward
Farnsworth says, our eighteen-year term proposal “may cause the justices to
think of themselves as political office-holders in a more traditional way than
they now do.”2% This is a very substantial objection, and it is one that gives us
pause. Happily, we think there are a number of responses that can be made to
this point.

First, our amendment would end the current distasteful process whereby
justices strategically time their departures depending on which party controls
the White House and the Senate when they retire. This process causes in-
formed elites to view the justices as being very political creatures, and it surely
breeds cynicism about whether the justices are currently applying the law or
are making it up. We think getting rid of the strategic timing of retirements
would do a lot to encourage both the public and the justices themselves to
think of the Court as being an ongoing legal institution. Justices might be re-
strained in what they do by the knowledge that justices appointed by the op-
posing political party could soon regain a majority on the Court and over-
rule any activist decisions that a current majority might have the votes to
impose.

Second, we think the American public is now more committed than are
lawyerly elites to the notion that constitutional cases should be decided based
on text and history. We thus think that augmenting public control over the
Court will lead to more decisions grounded in text and history than are ar-
rived at by life tenured lawyers schooled in legal realism or post-modernism.
The American public has a more old-fashioned belief in law as a constraining
force than do lawyerly elites. It is for this very reason that we consider it so
desirable to empower the American public relative to those lawyerly elites.

Professor Farnsworth challenges this idea and, citing Richard Posner, he
argues that “the popular demand for originalism is weak.”236 \We disagree. \We
think the public has consistently voted since 1968 for presidential candidates
who have promised to appoint Supreme Court justices who would interpret
the law rather than making it up. Even the Democrats who have won since
1968, Jimmy Carter and Bill Clinton, were from the moderate wings of the
Democratic party, and the two Democrats appointed to the Court since 1968
are well to the right of Earl Warren or William Brennan. We think the public,
while it is not very well informed about what outcomes originalism leads to,

235. Farnsworth, supra n. 22, at 438.
236. Farnsworth, supra n. 22, at 431, citing Richard Posner, Overcoming Law 254-55
(1995).
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is still more originalist than are members of the elite lawyer class that under
a system of life tenure dominates the Supreme Court, which is why Supreme
Court opinions claim to follow text and precedent rather than claiming to fol-
low Rawls, Nozick, Dworkin, Ackerman, or Tribe. The public may be induced,
as it was in the Bork confirmation, into opposing an occasional originalist
nominee. (Even then, it should be noted that in the Thomas confirmation
fight public opinion supported Thomas’s appointment). Overall, however, we
think the public is more supportive of text and history in constitutional in-
terpretation than are elite realist or post-modernist lawyers. We thus disagree
with Farnsworth and Posner that popular support for originalism is weak.

Finally, we note again that the system our amendment would create of va-
cancies opening up on the Supreme Court once every two years is merely a
return to the system that prevailed between 1789 and 1970. Ours, then, is a
conservative reform—a restoration if you will of the traditional American sta-
tus quo. What is revolutionary is for the nine-member Court to go for eleven
years without a single vacancy opening up on the Supreme Court and for the
justices to stay on that Court for twenty-six years on average instead of for fif-
teen years. Our amendment, like the amendment restoring the two-term limit
on Presidents, is a return to the way things used to be.

A sixth objection that might be raised to our proposal is that it could lead
to strategic behavior by senators who would know that additional vacancies
on the Court were going to open up in two and four years. Imagine, hypo-
thetically, that the Court has five Republican and four Democratic leaning jus-
tices and that one of the Republicans is scheduled to step down in the third
year of the presidency of an unpopular Republican President. Imagine too that
the next two seats to come open are held by Democrats and so, even if De-
mocrats were to win the next presidential election and get to fill those two
seats, the Court would remain 5 to 4 Republican. Under these circumstances,
a Democratically controlled Senate might refuse to confirm any Republican
nominee put forward in the third year of an unpopular Republican President’s
term. This would hold the crucial fifth swing seat open until after the next
presidential election allowing Democrats to gain control of the Court.

In response to this concern, it might be noted first that a similar incentive
exists now for Senators to hold seats open and for this reason it is widely as-
sumed that any Supreme Court seat that opens up in a presidential election
year will be unfillable because of filibuster threats. Our proposed amendment
then does not make it any more likely than is currently the case that Senators
would block a President from filling a Supreme Court seat in the third year
of his term. Second, under the hypothetical constructed above, where De-
mocrats control the Senate and are clearly going to recapture the White
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House in two years, it may be arguably appropriate that the Supreme Court
seat in question go to a Democrat or at least to a Democrat who is also ac-
ceptable to the unpopular incumbent Republican President. We believe that
in these situations public opinion will force the President and the Senate to
arrive at a reasonable compromise, just as public opinion forced Senate De-
mocrats in 1988 to accept President Reagan’s nomination of “moderate” Jus-
tice Anthony Kennedy, his third nominee for that seat, rather than waiting
for the 1988 presidential elections and hoping to claim the seat outright for
themselves.

Undoubtedly, there are additional objections to our proposal that we have
failed to address. But those who would object should remember that our
amendment merely restores American practice with respect to Supreme Court
vacancies to what it was between 1789 and 1970.237 Quite simply, until now,
the system of life tenure has been retained mostly by inertia; the affirmative
defenses of life tenure, and the objections to term limits for Supreme Court
Justices, have not been thoroughly made. Our hope is that making a strong
case for abolishing life tenure and replacing it with eighteen-year term limits
will put the burden on the proponents of life tenure to make a reasoned case
for preserving the current system.238

Imposing Term Limits by Statute

In light of the great difficulty of passing an amendment, some have asked
whether Supreme Court term limits could be created instead by statute. Here
we consider two statutory proposals—one of our own devising and one by
Professors Paul Carrington and Roger Cramton. Because we conclude both
are unconstitutional, instituting a staggered, eighteen-year term limit through
a constitutional amendment seems to us to be the only way in which such a
limit can be implemented.

237. There are a number of arguments that we have not taken up in this subsection,
but which we have addressed in other sections of the paper. For example, to the objection
that our proposal might be unfair to current justices, we have stated that our proposal
would be prospective only. See supra text accompanying notes 119-145. Also, to the argu-
ment that our proposal might not be feasible, see Easterbrook, supra n. 7, we argue below
that we recognize the difficulty in passing a constitutional amendment and therefore con-
sider alternative ways of imposing term limits. See infra text accompanying notes 239-282.
At the same time, by making our proposal relatively modest, we believe we have presented
a term limits amendment that can garner widespread support, thereby making even a con-
stitutional amendment more likely.

238. See Monaghan, supra n. 17, at 1212 (first raising such a call, over ten years ago).
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Two Statutory Term Limits Proposals

The Calabresi-Lindgren statutory proposal would essentially provide for the
same kind of term limits as would be accomplished by constitutional amend-
ment. The statute would be carefully tailored, however, in the ultimately vain
hope of avoiding constitutional problems.23® Our statute would provide, first,
that the President would appoint an individual to a vacancy on one of the
lower federal courts,240 where, as Article 111, section 1 dictates, that person
must enjoy life tenure.24 Then, by a separate act of presidential nomination
and senatorial confirmation, that life-tenured lower federal court judge would
be “designated”242 to serve on the Supreme Court for a term dictated by statute
to last for eighteen years.243 At the end of the eighteen years, the statutory des-
ignation of the lower federal court judge to sit on the Supreme Court would
expire, ending the justice’s tenure on the Supreme Court, and returning the
justice to the federal circuit court or district court bench for life.244 Thus, the
individual would always enjoy life tenure (subject to impeachment) as a mem-
ber of the federal judiciary, but he or she would serve on the Supreme Court
for only eighteen years. In constitutional terms, the judge would at all times

239. For purposes of illustrating how our statute would work, we assume that the Sen-
ate would confirm the President’s nomination.

240. We suggest that Supreme Court nominees who are not already on the lower fed-
eral courts would be appointed to a federal circuit court, since this would make the later
re-designation simpler.

241. See U.S. Const. art. 111, §1. Of course, if the President were appointing to the
Court an individual who was already a federal judge, then this first step might be unnec-
essary.

242. By “designate,” we do not mean to suggest that this would involve a different
process than the typical appointment process. See U.S. Const. art. 11, §2 (giving the Pres-
ident the power to appoint Supreme Court justices, subject to Senate confirmation). The
President would nominate, and “by and with the Advice and Consent of the Senate,” would
appoint the judge as a justice. See id. We use the term “designate” merely because it helps
to conceptualize the process in the same way that circuit-riding and sitting-by-designation
work.

243. Although the process would technically involve two confirmations processes—one
for the individual to become a life-tenured federal judge, and another for the individual to
become a Justice—we believe that an informal arrangement can easily be struck between
Presidents and Senates to hold one hearing for both purposes.

244. The statute would thus operate like the current provision for the position of chief
judge on each individual circuit. According to circuit rules or customs, a particular judge
on that circuit is named to become chief judge. Following her years of service as chief judge,
she is no longer chief judge, but rather is simply a judge once again, as she was before be-
coming a chief judge.
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“hold [his] Office[] during good Behaviour” on “the supreme and inferior
Courts.”245 As Professor Vik Amar writes, “the Justices would be federal judges
with life tenure—but not all of that tenure would be served on the Court.”246

This statutory proposal strongly resembles two judicial practices our coun-
try has permitted, one of which still exists. The first is the early practice of
circuit-riding, under which justices would sit by statutory designation on the
lower federal courts in addition to fulfilling duties as Supreme Court jus-
tices.247 In effect, an individual was implicitly appointed by the President and
served simultaneously as both an inferior federal judge and as a Supreme
Court justice.248 Even though the Constitution arguably contemplates that
these two positions would be separate,249 this practice is a historical antecedent
to the Calabresi-Lindgren statutory proposal, under which individuals would
serve on both courts as if the positions were interchangeable. “[O]ur early tra-
ditions suggest that the inferior courts and the Supreme Court did not have
to possess completely separate personnel.”2%0

Second, we currently allow active lower federal court judges, as well as re-
tired justices and senior lower court judges, to sit by designation on other lower
federal courts. This “sitting-by-designation” system takes several forms, in each
of which the judge or justice is designated to a lower court by its chief judge.
Active circuit court judges and district court judges can be designated to serve
on a lower federal court;?! active or retired Supreme Court justices likewise may
sit on circuit courts or district courts.252 Senior circuit court judges are author-
ized to sit on panels of sister circuits and on district courts by order of the chief
judge of that court.253 Moreover, senior district court judges are permitted to
sit on circuit court panels anywhere in the country by order of the chief judge

245. U.S. Const. art. 11, §1.

246. Amar & Amar, supra n. 56.

247. See generally, Glick, supra n. 33.

248. To be sure, there were not two separate appointments. Rather, the practice was
simply established that Supreme Court justices also served on lower federal courts. We do
not claim otherwise, but our point here is to demonstrate that under circuit-riding, the ef-
fect of the practice was to have a judge simultaneously serving two positions—both infe-
rior judge and Supreme Court justice.

249. See, e.g., U.S. Const. art. 111, 81 (“The judicial power of the United States, shall
be vested in one supreme Court, and in such inferior Courts as the Congress may from time
to time ordain and establish.”) (emphasis added).

250. McGinnis, supra n. 17, at 545.

251. See 28 U.S.C. 88291(b), 292(a) (2003).

252. See id. §8294(a), 294(c).

253. See id. §294(c).
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of the circuit court in question.25 In all of these arrangements, the statutory
power to “designate” a judge to sit temporarily on a court to which he was not
commissioned belongs to the chief judge of the respective circuit or district.2

Importantly, as with circuit-riding, this practice of sitting by designation
basically permits a justice to serve on an inferior court and decide cases, even
though he is never actually commissioned or appointed to that court, and it
similarly permits active and senior judges of circuit and district courts to serve
on other circuits and on the district courts without an additional commission
or appointment. This statutory system of sitting-by-designation even author-
izes federal district court judges to sit on the circuit court level by designation,
despite their not having been appointed to that higher appellate court. This
custom of sitting-by-designation, in its different forms, therefore serves as an
additional instance of Congress’s treating the Supreme Court and the various
inferior courts interchangeably, apparently without undermining the Consti-
tution.26 The Calabresi-Lindgren proposal for Supreme Court statutory term
limits thus draws on these rich historical precedents for authority. Under this
proposal, lower federal court judges would “ride” temporarily for eighteen
years on the Supreme Court, in exactly inverse fashion to the way Supreme
Court justices originally rode on the circuit courts. Moreover, the act of des-
ignating a lower court judge to ride on the Supreme Court for eighteen years
would be by a separate act of presidential nomination and senatorial confir-
mation instead of by the order of a chief judge or justice. If circuit riding was
constitutional, as the First Congress thought, and, as the Supreme Court held
in Stuart v. Laird, then Supreme Court riding for an eighteen-year period of
designation ought to be constitutional as well.

Under the statutory proposal put forward by Professors Paul Carrington and
Roger Cramton, the Court’s membership would be constitutionally fixed at
nine justices; one new justice would be appointed in each two-year session of

254. See id.

255. See id. 88291(b), 292(a), 294(a), 294(c).

256. We do not address at length, in this Article, the serious possibility that the arrange-
ments for sitting-by-designation and circuit-riding are unconstitutional as a matter of the
original meaning of the Constitution because they violate the Appointments Clause. Both
practices are well established in our constitutional system, and although circuit-riding is
no longer used, the reasons for its termination were practical, not constitutional. See gen-
erally, Glick, supra n. 33. Specifically, the physical and practical difficulties in riding cir-
cuit and its detrimental impact on the ability to attract the best qualified candidates to the
Court, coupled by the geographic expansion in the United States, caused Congress to cre-
ate separate inferior courts that do not require Supreme Court justices to sit by designa-
tion. See id.
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Congress. At any given time, the Supreme Court would consist of the nine
most junior commissioned justices. Other, more senior justices would be eli-
gible to sit by designation on the lower federal courts. Those senior justices
could also be called back to the Court if one of the nine junior justices were re-
cused or during any period when the Senate failed to fill a vacancy on the Court
during a session of Congress.

As with our statutory proposal, the Carrington-Cramton version is bol-
stered by the constitutional tradition of circuit riding whereby membership
on different Article 111 courts could be exercised by someone commissioned
to sit only on the Supreme Court. The main difference between the Carring-
ton-Cramton proposal and circuit riding is that, under the former, justices
would spend their first eighteen years on the Supreme Court and any other
time beyond that sitting by designation on the lower federal courts. With cir-
cuit riding, justices simultaneously spent part of each year either sitting on
the Supreme Court or riding circuit.

The objection that the Appointments Clause contemplates a separate of-
fice of Supreme Court justice might also be made to the Carrington-Cram-
ton proposal, which envisions something less than life tenure as an active
duty Supreme Court justice for officers commissioned to the Supreme Court.
Given that the Appointments Clause seems to contemplate a separate office
of judge of the Supreme Court, it is hard to see how that office could be filled
for only eighteen years and not for life. Furthermore, the Carrington-Cram-
ton proposal contemplates dual service of Supreme Court justices on the
Supreme Court and on the lower federal courts with the first eighteen years
being on the Supreme Court and any remaining time being on the lower fed-
eral courts. In this respect, the Carrington-Cramton proposal contemplates
commissioned Supreme Court justices as having duties on both the Supreme
and inferior federal courts, which is arguably inconsistent with the constitu-
tional requirement that there be a separate and distinct office of Supreme
Court judge.

Under the U.S. Supreme Court’s Appointments Clause caselaw, it is per-
missible for Congress to annex new duties to an existing office so long as
those duties are germane to the duties of the existing office. In Weiss v. United
States,?57 the Court considered the question of whether military judges could
be picked from the ranks of commissioned officers of the armed services
without those military judges being separately nominated by the president
and confirmed by the senate to their positions as military judges. The Court

257. 510 U.S. 163, 173-76 (1994).
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rightly concluded that it had been settled by history and practice that the duty
of serving as a military judge and meting out military discipline was germane
to the ordinary and accepted duties of all commissioned military officers.
Therefore, the Court concluded it was constitutional for Congress to allow
judge advocates general to appoint commissioned officers to be military
judges even without a separate act of presidential nomination and senatorial
confirmation.

Applying the Weiss germaneness analysis to the Calabresi-Lindgren statu-
tory proposal, the issue raised would be whether it is germane to the duties of
a lower federal court judge to take time out from serving on their lower fed-
eral court for eighteen years to be a Supreme Court justice. Quite simply, this
seems preposterous. An eighteen-year total sabbatical from one’s regular du-
ties as a lower federal court judge is hardly germane to those duties in the way
that occasionally sitting by designation on other lower courts might be. The
same criticism applies to the Carrington-Cramton proposal as well. Under
their proposal, after eighteen years Supreme Court justices will do little work
on the Supreme Court except rulemaking and (for the most recently retired
justice) occasionally filling in for recused justices. Their duties would consist
almost entirely of sitting on the lower federal courts. Such lower federal court
service—done to the exclusion of Supreme Court work—hardly seems to us
to be germane to the job of being a Supreme Court Justice. Thus, both the
Calabresi-Lindgren and the Carrington-Cramton statutory proposals for in-
stituting an eighteen-year term limit flunk the Appointments Clause test of
Weiss v. United States. Both statutes unconstitutionally attach nongermane du-
ties to an office rendering that officer the holder of two offices rather than one,
thus violating the Appointments Clause.

Defenders of the two statutes might respond, as previously noted,2%8 that
the statutes in question would require an act of Presidential nomination
and Senatorial confirmation before a judge could come to sit by designa-
tion or otherwise on the Supreme Court. In this way, the statutory pro-
posals would preserve the President’s power to appoint any judges or jus-
tices to the federal judiciary and to the Supreme Court. In fact, by
preserving the President’s appointment power even for designations, the
Calabresi-Lindgren statutory proposal could be argued to be more consti-
tutional than the prevailing sitting-by-designation systems, whereby the
chief judges of the various circuits and districts are authorized to designate
active and senior judges and justices to sit on other circuit or district

258. See supra notes 240—246 and accompanying text, and particularly supra n. 242.
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courts.2%® Thus, the two statutory proposals could be argued to pose no
more of a threat to the President’s appointment power than was posed by
the ancient practice of justices commissioned to sit on the Supreme Court
being required as well to ride circuit and sit as circuit judges—a post to
which they had not been commissioned.

It is a close question, but we believe that the best and most plausible read-
ing of the Appointments Clause is that it does contemplate a separately com-
missioned office of Justice of the Supreme Court. We thus do not believe that
someone who has been confirmed to a lower federal court judgeship can be
authorized to sit-by-designation on the Supreme Court for eighteen years, since
the duty of serving for eighteen years on the Supreme Court would not be ger-
mane to the job of being a lower federal court judge. If this were to happen,
there would be no separately commissioned offices of being a Supreme Court
justice and being a lower court judge. This seems to us to be contrary to the
situation the Appointments Clause presumes will prevail. Arguably, circuit rid-
ing, which involved appending some limited lower court duties to the job of
being a Supreme Court justice, still respected the mandate of the Appointments
Clause that there be a separate office of Supreme Court justice. Moreover,
spending most of each year as a Supreme Court justice and only a few months
circuit riding arguably meant that some germane lower court duties had been
attached to the job of being a Supreme Court justice. Under a system of lower
court judges riding on the Supreme Court, there would be no separate office
of Supreme Court justice and the lower court judge would be taking an eight-
een-year complete sabbatical from his lower federal court judgeship. This can
hardly be described as the addition of a germane additional duty. We are thus
in the end unpersuaded that the circuit-riding precedent permits a practice of
lower court judges sitting by designation on the Supreme Court.

Moreover, we are not completely persuaded, Stuart v. Laird notwithstand-
ing, that circuit riding was itself constitutional as a matter of pure original-
ism. The question depended on whether the justices’ lower court duties were
so extensive that they were not germane to the job of being a Supreme Court
justice. While we think that some limited lower court duties like riding circuit
for a month or two might be germane to the job of being a Supreme Court
justice, the very onerous lower court duties imposed on Supreme Court jus-
tices during our early constitutional history were arguably not germane and
were a threat to judicial independence.2® It is not even clear that the ancient

259. See supra n. 255.
260. See Steven G. Calabresi & David Presser, A Proposal to Reinstitute Circuit Riding,
Minn. L. Rev. (forthcoming 2006).
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practice of chief judges designating judges commissioned on other courts to
sit on their courts does not raise an Appointments Clause issue, although here,
at least, the duties of occasionally sitting on courts other than the one a judge
has been commissioned to are germane. In any event, the constitutionality of
judges sitting by designation is certainly established as a matter of practice.

On the other hand, many of the original Supreme Court justices apparently
thought circuit riding was unconstitutional because they had been appointed
and commissioned to sit on the Supreme Court and not on the circuit courts.
It has been suggested by Professor Bruce Ackerman that the Federalist Justices
decided Stuart v. Laird the way they did, more out of fear of the Jeffersonians
who were then clearly in power, than because they agreed that circuit riding
was constitutional.26! Stuart v. Laird upholds circuit riding by saying it was es-
tablished as a matter of precedent by the First Congress when that Congress
provided for circuit riding in the Judiciary Act of 1789. This is not the same
thing as saying that as an original matter circuit riding was constitutionally
permissible. If extensive and onerous circuit-riding duties are constitutionally
dubious as an original matter, then perhaps Stuart v. Laird ought not to be ex-
tended to allow a new practice of lower federal court judges riding on the
Supreme Court—a practice that unlike circuit riding would fly in the face of
215 years of contrary practice. Nor should we extrapolate from the dubious
circuit-riding precedent the notion that one can be assigned to spend one’s
first eighteen years as a Supreme Court justice sitting on the Supreme Court
and any subsequent years sitting on the lower federal courts, as Carrington
and Cramton would do. The circuit-riding precedent suggests that Supreme
Court justices can in the same year have duties on both the Supreme and in-
ferior federal courts. It does not necessarily suggest further that one can carve
up a justice’s total term and allocate the first eighteen years of it to Supreme
Court business and the remainder to lower federal court cases. What Car-
rington and Cramton propose is an extension beyond circuit riding. If one
thinks extensive and onerous circuit riding duties were constitutionally dubi-
ous as an original matter, as we do, one ought not to extend this dubious
precedent to the new situation Carrington and Cramton contemplate.

At the end of the day, we think that originalists ought to find both the Cal-
abresi-Lindgren and the Carrington-Cramton statutory proposals to be con-
stitutionally problematic as violating the Appointments and Commission
Clauses, which presume that the office of Supreme Court justice is a separate
and distinct office to which nongermane duties cannot be attached. Burkean

261. Bruce Ackerman, The Failure of the Founding Fathers: Jefferson, Marshall, and the
Rise of Presidential Democracy 163—-198 (2005).
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constitutional law traditionalists ought to conclude that the precedent of cir-
cuit riding cannot be extended to allow Supreme Court riding because of 215
years of contrary practice wherein we have always assumed that the offices of
Supreme Court justice and lower court judge were separate and distinct of-
fices. We conclude therefore that the best reading of the Appointments Clause
is that it contemplates a separate office of Supreme Court justice to which in-
dividuals must be appointed for life and not merely for eighteen years.

This reading of the Appointments Clause is in our view bolstered by the
Clause in Article | that provides that there shall be a chief justice of the United
States who shall preside over Senate impeachment trials of the President. That
clause clearly contemplates a separate office of chief justice, much as the Ap-
pointments Clause contemplates a separate office of justices of the Supreme
Court. Put together, we think the most plausible reading of these two
clauses—and clearly the reading most in accord with 215 years of actual prac-
tice—is that the office of Supreme Court justice is a separately commissioned
office.

More importantly, the two statutory proposals could be challenged under
the provision granting life tenure to members of the federal judiciary. Arti-
cle 111, section 1 of the Constitution provides that “The Judges, both of the
supreme and inferior Courts, shall hold their Offices during good Behav-
ior....”262 This language might be read in two ways. First, the more natural
reading: because of the phrase “both of” and because of the placement of
“their,” the provision might require that “Judges” of the Supreme Court must
have life tenure, as must “Judges” of the inferior courts. This reading would
dictate that the Supreme Court and the inferior courts are to be distinct en-
tities, and therefore that life tenure must be guaranteed to members of both
courts.263 It would follow that limiting the tenure of “Judges” of the
“supreme Court,” under both statutory proposals violates this provision even
though it would grant life tenure to the former justice as a judge of the “in-
ferior” court.

This is not the only plausible way to interpret this provision for life tenure.
It can easily be read to require simply that “Judges” at all levels (“both of the
supreme and inferior Courts”) must enjoy life tenure,264 a proposition that
does not at all mandate that life tenure on the Supreme Court and life tenure
on the inferior courts be mutually exclusive. Under this interpretation, limit-

262. U.S. Const. art. Il §1.

263. See McGinnis, supra n. 17, at 545 (noting that this interpretation is probably the
more natural reading).

264. U.S. Const. art. 111, 81,
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ing an individual’s tenure on the Supreme Court would pass constitutional
muster so long as that individual otherwise enjoyed life tenure on the federal
bench (i.e., on the “supreme and inferior Courts.”) The statutory term limits
proposals, which would limit the tenure of Supreme Court justices while guar-
anteeing life tenure as a federal judge, would thus be constitutionally valid.

The text of Article 111, section 1 (unlike that of the Appointments Clause) is
ambiguous on whether it specifies a Supreme Court distinct from inferior
courts.265 |t could be read to mean that life tenure must be guaranteed to
Supreme Court justices, as well as to lower federal judges, in distinct capacities.
Or it could as easily be read to support the interpretation Carrington and Cram-
ton would defend: that judges at all levels (“both of the supreme and inferior
Courts”™) must enjoy life tenure. Under this latter reading, the text poses no spe-
cial requirement that judges have life tenure on that particular court. In fact,
had the Framers intended to ensure that all persons appointed to the Supreme
Court have life tenure to that Court, and that all persons appointed to the in-
ferior courts should have life tenure to those particular courts, they easily could
have done so. They might have provided, “The Judges, both of the supreme and
inferior Courts, shall hold their respective Offices during good behavior.” Such
a clarification would have shown conclusively that the first reading is correct.
Yet the constitutional text as it stands is ambiguous between these two inter-
pretations; it plausibly supports the Carrington-Cramton reading that life
tenure is guaranteed to members of the federal judiciary in general.266

The response to this point, however, is that the Appointments Clause and
the Clause providing for the chief justice to preside at Senate impeachment tri-
als of the President seem most plausibly to us to suggest that the office of being
a Supreme Court justice is a separate and distinct office to which nongermane
lower federal court duties cannot be attached. Admittedly, this is a somewhat
formalistic reading of these two clauses in conjunction with the good behav-
ior clause, but separation of powers rules often are somewhat formulistic. Ab-
sent the Appointments Clause and the Chief Justice Presiding Clause, we might
agree with Carrington and Cramton that the Good Behavior Clause standing
alone is ambiguous, although even then we would argue that for 215 years we
have acted as though the office of Supreme Court justice was a separate office
to which nongermane lower federal court duties cannot be attached. Reading
all of these clauses together, however, and knowing what the practice has been

265. See McGinnis, supra n. 17, at 545 (“The most natural reading may require (and
the Framers certainly expected) judges to be appointed to a distinct Supreme Court, but
the language is ambiguous.”).

266. See Amar & Calabresi, supra n. 3.
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for 215 years, we are not persuaded that the Carrington-Cramton reading of
the Good Behavior Clause is a permissible one. For that reason, we think both
our statutory term limits proposal and the Carrington-Cramton statutory pro-
posal are doomed.

Carrington and Cramton might nonetheless argue that their reading of the
Good Behavior Clause is consistent with the purpose behind the life tenure
provision—to preserve judicial independence—by ensuring judges do not
depend on the political branches for their tenure of office. To achieve this pur-
pose, it is not at all necessary that life tenure be guaranteed for any particular
court.267 Rather, judges need only be guaranteed that they may stay on the fed-
eral bench for life and that they will not face retaliation for their decisions by
Congress, the President, or the public. Both statutory proposals would satisfy
this purpose and would guarantee that judges have life tenure and that their
terms on the Supreme Court are fixed by time.

The Appointments Clause and the Chief Justice Presiding Clause, however,
both seem to contemplate a separate office of Supreme Court justice—a prob-
lem unaddressed by this functionalist argument. The Carrington-Cramton
proposal runs afoul of these two clauses, no matter what functional justifica-
tions might underlie it. Under a textualist approach to constitutional inter-
pretation, the purposes underlying a constitutional provision cannot be al-
lowed to trump the plain meaning of the constitutional text.

Carrington and Cramton might also argue that their interpretation of the
Good Behavior Clause providing for life tenure is supported by historical prac-
tice. And the practices of circuit-riding and sitting-by-designation are impor-
tant historical antecedents to both statutory term limits proposals.268

[T]he early Supreme Court Justices who rode circuit sat as members
of inferior courts and thus our early traditions suggest that the infe-
rior courts and the Supreme Court did not have to possess completely

267. Of course, one could easily argue that life tenure in appointment to a particular
court is important, since Congress could otherwise punish judges for their decisions by de-
moting them to a lower court. We completely agree with this argument, which is why we
believe that a fixed term is the only justifiable limit on the tenure of justices (as opposed to
retention elections, stronger removal powers, or renewable term limits). See infra notes
283-299.

268. Indeed, the Calabresi-Lindgren statutory term limits proposal would be even bet-
ter because it preserves the President’s nomination power and the Senate’s confirmation
power, whereas the other practices permit(ed) sitting-by-designation with the approval of
only the chief judge of the circuit courts.
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separate personnel. Even today, retired Justices sometimes sit by des-
ignation on courts to which they were never appointed, as do many
district and circuit judges.269

Indeed, historical practice demonstrates that the first interpretation—that
life tenure on the “inferior and supreme Courts” must be treated as mutu-
ally exclusive—did not carry the day in 1789 when the Judiciary Act was
passed by the First Congress. Rather, the established practices of circuit-rid-
ing and sitting by designation could be said to support the interpretation
Carrington and Cramton defend—that life tenure must be preserved for
members of the federal judiciary generally, without any distinction between
the two courts. And this has been the prevailing view.270 Given the textual
ambiguity of the Good Behavior Clause and the fact that the purpose of life
tenure is satisfied by the statutory term limits proposals as effectively as by
the current system of life tenure, this historical support should be an im-
portant factor for consideration.

The problem with this historical argument is, again, that it assumes as a
given that extensive and onerous circuit riding duties were constitutional, a
point we are not convinced is correct, and, second, it assumes that if circuit
riding is constitutional its mirror image—Supreme Court riding—must be
constitutional as well. Alternatively, in the case of the Carrington-Cramton
proposal, the historical argument presumes that, just because Congress could
ask justices to sit in the same year on both the Supreme and inferior federal
courts, it could therefore carve up a justice’s total tenure and allocate the first
eighteen years of it solely to Supreme Court business and any time beyond
eighteen years to lower court business.

All of this, however, seems to us to fly in the face of the Appointments
Clause’s and the Chief Justice Presiding Clause’s presumption that the office
of Supreme Court justice is a separate and distinct office to which nonger-
mane lower federal court duties may not be attached. We think this pre-
sumption has been sanctioned by 215 years of unbroken practice, which is
why most people’s first instinct is that statutorily imposed term limits on
Supreme Court justices are unconstitutional. In this case, we think most peo-
ple’s first instinct is also the conclusion that one ought to reach. The argument
that the Good Behavior Clause does not contemplate separate offices for
Supreme and Inferior Court federal judges is too clever by half.

269. McGinnis, supra n. 17, at 545.
270. See id.
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The Desirability of Imposing Term Limits by Statute

Even if the two statutory proposals could pass constitutional muster, which
we believe they cannot, there would still remain the question whether it is de-
sirable to institute a system of Supreme Court term limits by statute. The pri-
mary advantage of reforming life tenure through a statute, as opposed to a
constitutional amendment, is that passing a statute is far easier than amend-
ing the Constitution. To pass an amendment, two-thirds of both Houses of
Congress, or two-thirds of the states, would first have to propose the amend-
ment.2’1 Then, three-fourths of the states would have to ratify it.272 Through-
out history, excluding the Bill of Rights, only seventeen provisions have suc-
cessfully made it through this process.2’* Moreover, many of the amendments
that made it through the Article V process were the product of incredibly
strong historical forces, as was the case with the Reconstruction Amend-
ments,274 or they were the result of historical incidents that exposed funda-
mental flaws in the original Constitution.27>

There is, however, a key problem in the whole concept of establishing term
limits through a statute, which is that term limits established by statute rather
than by constitutional amendment are subject to greater manipulation by fu-
ture Congresses:

If statutory Supreme Court riding had been adopted and had proved
superior to our current system in curbing the Supreme Court’s na-
tionalizing tendencies, interest groups that generally benefit from
eviscerating the restraints of federalism would have tried to amend
the statute. Moreover, the President and a Congress of one party
might have been tempted to create the position of Supreme Court
Justice instead of Supreme Court rider to give more power to their
prospective appointees.27

271. See U.S. Const. art. V.

272. Seeid.

273. See U.S. Const. amend. XI-XXVII. This includes, of course, the two amendments
on prohibition that cancel out. See U.S. Const. amend. XVIII, amend. XXI (repealing the
Eighteenth Amendment).

274. See U.S. Const. amend. XIII (ratified in 1865), amend. XIV (ratified in 1868),
amend. XV (ratified in 1870).

275. See, e.g., U.S. Const. amend. XXV (providing for Presidential succession, the need
for which was revealed after the assassination of President Kennedy). The Reconstruction
Amendments would also fit in this category.

276. McGinnis, supra n. 17, at 546.
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Thus, adopting a statutory term limits proposal runs the risk, as Ward
Farnsworth points out, that interest groups, Congress, or the President might
attempt to tamper with the statutory scheme of term limits in the future in
order to achieve political gain.2’” For example, if one party were to gain con-
trol over both the Presidency and Congress, they might manipulate the statute
to permit their appointees to serve for longer than eighteen years or even for
life, a result that would be particularly pernicious if the other party had abided
by the statutory term limits during preceding years when they were in
power.28 This risk of manipulation through the political process, which would
not exist for a term limits constitutional amendment, greatly undermines the
desirability of any effort to reform life tenure by statute. Of even greater con-
cern is that, if Congress were to establish a precedent of being able to change
the tenure of justices and other federal judges by statute, Congress might be-
come even more daring and later experiment with other independence-threat-
ening forms of limits, perhaps even in substantive ways. For example, as Pro-
fessor Redish suggests, interpreting the constitutional provision as Carrington
and Cramton have suggested might permit Congress to pass a statute that al-
lows it to demote a single justice to the lower federal courts whenever it
chooses.27 By sanctioning statutory alterations in the justices’ tenure, the ar-
gument continues, Congress could be empowered to undermine judicial in-
dependence in a disastrous way.

Carrington and Cramton might respond to this objection by claiming that
there would be immense political pressures on Congress and the President (in-
cluding the possible political check of the President on Congress, or vice versa)
to make the theoretical possibility of abuse one that is unlikely to occur in
practice. Moreover, Carrington and Cramton might contend that the statu-
tory analysis conducted above revealed that the Court should find a term lim-
its proposal to be constitutional only if it preserves the core of judicial inde-
pendence from political pressure, which is a fundamental requirement of
Article 111.280 Indeed, using the structural constitutional analysis of judicial in-

277. Farnsworth, supra n. 22, at 432-34.

278. For example, suppose that Democrats are in control of both the executive and leg-
islative branches, and, after passing the statute, they abide by it for three appointments.
Their appointments are therefore bound by the eighteen-year term limit. Then, suppose
that Republicans gained control of both the executive and legislative branches, repealed the
statute in order to re-institute life tenure, and then appointed several members to the Court
for life. This outcome demonstrates the dangers that this manipulability problem presents.

279. Conversation between Jeff Oldham and Professor Martin Redish, Oct. 16, 2002.

280. See supra notes 267-269 and accompanying text.
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dependence that Professor Redish advocates, a term limits statute that enabled
Congress to demote justices for political reasons would violate more funda-
mental constitutional principles of independence than the Article 111 salary or
tenure provisions.281 Carrington and Cramton might claim that their specific
proposal protects the Court from political pressure at the same time as it mod-
estly limits justices’ tenure. If Congress were to venture beyond this proposal
and attempt to provide substantive limits on justices’ tenure, then the Court
would be justified in striking down those efforts.

We think the manipulability of statutory term limits by future Congresses
makes this a very dangerous constitutional road to go down. We are not per-
suaded that, once Congress has tampered with the life tenure of Supreme
Court justices by instituting eighteen-year terms, it might not be tempted to
tamper with that independence further to manipulate the outcomes of par-
ticular cases. The tenure of justices of the Supreme Court is not a matter
that should be settled by Congress as a matter of good public policy: it is
something that ought to be constitutionally fixed. Thus, even if the statu-
tory term limits proposals were constitutional, which they are not, we be-
lieve it would be a bad idea as a matter of policy for Congress to start tin-
kering by statute with the tenure of Supreme Court justices for the first time
in American history.

The Carrington-Cramton statutory proposal suffers from an additional and
very serious defect because it provides that if Congress does not fill a vacancy
during a two year session of Congress, a senior justice who would otherwise
be unable to sit as an active Supreme Court justice, would again become an
active member of the Court. Imagine a situation where the justice in his eigh-
teenth year about to be bumped into retirement is a Democrat. Now imagine
that a Republican President were to try to fill the statutory vacancy with a Re-
publican but that President had to persuade a Democratic Senate to go along.
The President would want to fill the vacancy right away to remove the De-
mocratic justice. The Democratic Senate, however, would want to wait until
the very end of the session to fill the vacancy to keep the Democratic justice
present and voting on the Supreme Court for a longer time. The Democratic
Senate might even refuse to fill the vacancy at all, thus keeping the eighteen-
year Democratic justice on active Supreme Court duty beyond his supposed
eighteen-year term. This is a statutory scheme that is rife with possibilities for
abuse. For this reason alone, we would reject any such statute out of hand.282

281. See Redish, supra n. 65, at 677.
282. The Carrington-Cramton proposal has been revised to remove this defect and
adopt fixed terms much like our own proposal.
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Imposing Term Limits through Informal Practice

Aside from constitutional amendments or statutory term limits proposals,
a variety of informal options are available to lawmakers, and to the justices
themselves, for reforming the system of life tenure. In this section we focus
on ways in which the Senate, the Court, or individual justices might move a
technically life-tenured Court toward a de facto system of term limits, lead-
ing eventually to a more formal system of term limits.283

Senate-Imposed Limits through Term Limit Pledges

The Senate has an important constitutional role to play in the appointment
process, and it could use this role to push us toward a system of term limits
for the Supreme Court by “insist[ing] that all future court nominees publicly
agree to term limits, or risk nonconfirmation. Though such agreements would
be legally unenforceable, justices could feel honor-bound to keep their
word.”284

Like the recent movement toward term limits pledges for federal legislatorszss
that has developed since U.S. Term Limits, Inc. v. Thornton,28 in which the
Court struck down state legislative attempts to set term limits on federal legis-
lators, Senators could require each nominee to agree to resign after eighteen
years, or after some other suitable term. Of course, such an agreement would
be unenforceable, and there is no guarantee that a justice would feel compelled
to follow the pledge. Indeed, having made a term limits pledge has not deterred
some legislators from continuing to run for Congress beyond their allotted
terms. The most common justification for such actions has been, in short, that
if “the people” want the legislator to continue in office, then the term limits
pledge has been drowned out by the voice of democracy.28” This justification
for not abiding by the term limits pledge would not aid justices, of course, since
their continuance in office would not be a direct result of “the will of the peo-

283. This section expounds upon Amar & Calabresi, supra n. 3.

284. 1d.

285. Jonathan L. Entin, Insubstantial Questions and Federal Jurisdiction: A Footnote to
the Term-Limits Debate, 2 Nev. L.J. 608 (2002).

286. 514 U.S. 779 (1995).

287. Former Congressman J.C. Watts is an example of one who ran for re-election in
2000 despite a 1994 pledge to serve no more than three terms. See Republican Term Lim-
its Debate and Poll <http://www.youdebate.com/DEBATES/term_limits_rep.HTM> (vis-
ited September 29, 2005). Watts was re-elected in 2000, but decided not to run for a fifth
term.
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ple” But a justice’s failure to resign after the promised term could generate a
public backlash leading eventually to a constitutional amendment establishing
term limits.

This kind of term limits pledge “would not raise judicial independence or
due process problems” that accompany the kinds of “promises” that nomi-
nated justices are sometimes asked to make in Senate confirmations, like
pledges to rule certain ways on particular issues.288 Unlike such substantive
promises, term limits pledges are merely “a promise to resign on a fixed
date,...comport[ing] with judicial integrity.”28°

Notwithstanding these considerations we do not favor term limit pledges.2%
Any justice who arrives on the Court having pledged to step down after a term
of years will likely be viewed by the other members of the Supreme Court as
having compromised a key bulwark of judicial independence. He would look
S0 eager to serve on the Court that he was willing to undercut a standard prac-
tice of the Court, thereby increasing pressures on future nominees. If a jus-
tice thinks it proper to step down after eighteen years, he may do so; what he
probably should not do is seem to offer a promise to step down to gain a place
on the Court. We think the other justices would so disapprove of a new jus-
tice having taken a term limits pledge that it could compromise that justice’s
ability to function in his job. Voluntary term limits pledges might be observed
by some justices and not by others, which would make a mockery of the whole
idea of eighteen-year limited and staggered terms. For both of these reasons,
we would encourage any Supreme Court nominee who was importuned to
take a term limits pledge to decline to do so on judicial independence grounds.

Court-Imposed Limits through Internal Court Rules

The Supreme Court itself could play a role in deterring justices from serv-
ing as long as possible on the Court and in moving us toward a system of de
facto term limits. The Court holds powerful tools for moving us toward such
a system, such as its internal court rules, or, more subtly, its ability to mod-
ify the seniority system: just as the House of Representatives adopted internal
term limits in 1994 for some committee chairs. As Professors Akhil Amar and
Calabresi observed, “perhaps the justices themselves might collectively codify
retirement guidelines in court rules modifying the seniority system or creat-

288. Amar & Amar, supra n. 56.

289. Amar & Calabresi, supra n. 3, at A23.

290. Professor Calabresi was persuaded by Professor Lindgren that it was a bad idea for
him to endorse term limits pledges in confirmation hearings in his 2002 op-ed piece with
Professor Akhil Amar.
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ing an ethical norm of retirement at certain milestones.”29t The Court could
thus adopt a retirement rule requiring justices to step down after eighteen
years of service on the Court. Though such internal rules would not be legally
enforceable, the pressure on a justice from his fellow justices and from the in-
stitution could be a valuable method of limiting tenure. Moreover, the Court’s
imposing such limits on itself would be a highly desirable way of bringing
about term limits for its justices.

Another way for the Court itself to decrease the incentives for justices to
remain on the bench is to modify its seniority system.2%2 Currently, the most
senior justice in the majority decides which justice will write the majority
opinion.29 Thus the chief justice assigns the opinion whenever he finds him-
self in the majority; if the chief justice dissents, then the next most senior jus-
tice assigns the majority opinion.2%4 Rewarding the most senior justices with
priority in deciding which opinions to write creates enormous incentives for
justices to remain on the Court for long periods and into a later age.2% By
eliminating this seniority system, or modifying it in some regard, the Court
can itself eliminate these incentives.2%

To be sure, appointing more senior justices to assign decisions is logical,
abolishing the seniority system might seem too drastic. Alternatively, through
its various political checks on the Court, Congress could play a positive role
in persuading the Court to develop a system of term limits through its inter-
nal court rules. For example, “Congress could...restructure judicial salaries,
pensions, office space and other perks to give future justices incentives” to step
down after a set number of years.2%7 Giving a huge pension to any Supreme
Court justice who retired after his eighteenth year of service might well ac-
complish a de facto term limit. Or Congress could reduce the number of law
clerks allowed each justice, which, by increasing the justice’s personal re-
sponsibilities, might reduce the ability—or willingness—of a justice to con-
tinue serving as late in age as they currently do.2% Likewise, by statutorily in-
creasing the mandatory jurisdiction of the Court or otherwise adding to the

291. Amar & Calabresi, supra n. 3.

292. Seeid.

293. See, e.g., J. Clark Kelso & Charles D. Kelso, Statutory Interpretation: Four Theories
in Disarray, 53 S.M.U. L. Rev. 81, 120 n. 55 (2000).

294. See id.

295. See Amar & Calabresi, supra n. 3.

296. See id.

297. Id.

298. Professor Bill Stuntz, E-mail conversation between Professors Akhil Amar and Bill
Stuntz, Aug. 9, 2002 (on file with authors).
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Court’s workload, Congress can reduce the incentives for justices to remain
on the Court as long as they currently do.

Of course, a political war between Congress and the Court over these in-
centives is undesirable; Congress must be cautious and deliberative in using
these mechanisms as a way of encouraging the Court to move voluntarily to-
ward a system of term limits. But these measures may be effective ways for
Congress to encourage the justices to move toward informal term limits. And,
short of amending the Constitution, Court-imposed term limits on justices,
with or without congressional prodding, might be the most desirable method
of reforming life tenure.

Justice-Imposed Limits through Tradition

In theory, at least, Supreme Court justices themselves could individually
lead the way toward a reform of life tenure, even without a formal Court-or-
dered arrangement. Conceivably, a group of justices could try to start a tra-
dition of retiring from the Court after a certain number of years, or at a set
age, in the hopes that institutional pressure could develop that would bear on
all future justices. Some federal courts of appeals, like the Second Circuit, do
have an established norm that all judges on the court take senior status on the
first day they are legally eligible to do so. Eventually, one might hope such a
practice might lead to a custom of justices resigning from the Court after a
fixed number of years, or perhaps even at a certain age.2®® After enough iter-
ations of custom, such a practice might even be formalized by passage of a
constitutional amendment much as the two-term tradition for Presidents was
eventually formalized by constitutional amendment.

But this solution has its difficulties. Is it realistic or even desirable for one
or two justices to try to start a tradition of retiring from the Supreme Court
after a set number of years? Probably not. Such justices would face a major
collective-action problem in trying to persuade their long-serving colleagues
to follow their good example. Given the level of partisan hostility on the
Supreme Court at the moment, and given the extent to which most recent jus-
tices seem to have tried to practice strategic retirement, we believe urging a
justice to retire after a set term without regard to strategic considerations
would be like unilateral disarmament during the Cold War. There is quite sim-
ply very little reason to hope that, if one justice were to retire early, any other
justice currently on the Court would follow such a good example. In this re-
spect, the Supreme Court is fundamentally different from the presidency be-

299. See Amar & Calabresi, supra n. 3.
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cause one President like George Washington or Thomas Jefferson could set a
tradition for all succeeding Presidents, whereas one of nine justices essentially
cannot. We therefore do not urge any of the current justices to retire early but
hope instead for a Supreme Court term limits amendment that will prospec-
tively usher in such an era of term limits after 2009.

Conclusion

We join in Professor Prakash’s view that “life tenure is a long-lived consti-
tutional aberration that we should belatedly repudiate.”300 Although defend-
ers of life tenure have long been able to say, “[i]f it ain’t broke, don't fix it,”301
this essay has shown that the current system of life tenure for justices is deeply
flawed. The effects are subtle and not readily visible to the American public,
but the dangers are real and the threat is severe. Life tenure deserves serious
reconsideration; indeed, it should be abolished. Inertia should no longer jus-
tify its continuation.

In place of life tenure, we join several other commentators in advocating a
system of staggered, nonrenewable term limits of eighteen years, after which
justices would be able, if they wanted, to sit on the lower federal courts. We
believe this system must be achieved through a constitutional amendment; it
cannot be done, as Professors Carrington and Cramton propose, by statute.
We do not favor a system whereby Supreme Court nominees are forced to take
term limits pledges in their confirmation hearings but would favor other in-
formal methods of encouraging justices to step down after eighteen years, such
as offering a pension at that time or modifying the Court’s internal seniority
rule so no justice who stayed longer than eighteen years would have the power
by virtue of his seniority to assign an opinion. We do not think it realistic to
hope that the justices would follow George Washington’s example and relin-
quish power voluntarily because we doubt any other justice could trust her
colleagues to follow her example.

Moving to a system of eighteen-year, staggered terms for Supreme Court
justices is fundamentally a conservative, idea that would restore the norms in
this country that prevailed on the Court between 1789 and 1970. During that
period, vacancies occurred about once every two years, and justices served an
average of 14.9 years on the Court. Only since 1970, after the Warren Court
Revolution, have Supreme Court vacancies begun to occur more than three

300. Prakash, supra n. 17, at 581.
301. Monaghan, supra n. 17, at 1212.
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years apart. Only since 1970 have justices been leaving the bench after serv-
ing an average of 26.1 years. We recommend a Burkean, revolution, whereby
the country recommits itself by constitutional amendment to the tenure prac-
tices that held for Supreme Court justices for most of our history. The United
States Supreme Court ought not to become a gerontocracy like the leadership
cadre of the Chinese Communist Party. It is high time that we imposed a rea-
sonable system of term limits on the justices of the U.S. Supreme Court.

APPENDIX

Table 1.

Justices of the U.S. Supreme Court
Beginning of October 2005 Term

Justice John Paul Stevens
Justice Sandra Day O’Connor
Justice Antonin Scalia

Justice Anthony M. Kennedy
Justice David H. Souter
Justice Clarence Thomas
Justice Ruth Bader Ginsburg
Justice Stephen G. Breyer
Chief Justice John G. Roberts

Mean
Median

Age

85.5
75.5
69.6
69.2
66.0
57.3
72.6
67.1
50.7

68.2
69.2

Year Appointed

1975
1981
1986
1988
1990
1991
1993
1994
2005

1989
1990

Year on Court

29.8
24.0
19.0
17.6
15.0
14.0
12.2
112

0.0

15.9
15.0



“Marble Palace, We've Got a
Problem—with You”

L.A. Powe, Jr.*

From all indications a very good job has gotten even better. Ever since cir-
cuit riding was abolished, an appointment to the Supreme Court has been a
great prize. And now, if the length of time justices have been savoring that
prize is any measure, it has become even more desirable. Up to thirty years
ago, on average, justices left the Court a little before their seventieth birthday
after holding the job for fifteen years. The tenure of the second John Marshall
Harlan fit these averages almost perfectly. Recently, however, justices have
been staying longer—Ilots longer. Over these past three decades, on average,
the justices have exited at nearly eighty years old, having put in a quarter-cen-
tury on the Court. In terms of average longevity, the current Court ranks right
on top with the Marshall Court of 1834,1 with an average tenure of nineteen
years.

What this has meant for recent Presidents is a very skewed pattern of ap-
pointments to the Court, particularly in the last decade and a half. Bill Clin-
ton became the first two-term president since James Monroe not to get at least
three appointments to the Court. George W. Bush, so far, is faring well
enough, although the vacancies he will now fill did not occur until his second
term. One does not need to linger in a statistics course to agree that a period
of three and a half decades of Supreme Court retirements does not produce a
statistically significant sample, particularly with the anomalies of the years
1996-2004. One might claim, with reason, that this period should be thrown
out of the mix—or at least placed into a category by itself. With Whitewater

* Anne Green Regents Chair, The University of Texas. | would like to thank Tom Krat-
tenmaker, Sandy Levinson, and H.W. Perry for comments on earlier drafts.
1. Just before William Johnson and Marshall died and Gabriel Duvall resigned.
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first and Monica Lewinsky next, Clinton’s second term was plagued by scan-
dal (real or imagined). The Court’s own participation in the election of George
W. Bush would have made his first-term selection of new justices (who would
in turn decide the 2004 presidential election) problematical. That participa-
tion could have caused justices who might otherwise have retired earlier to
delay their retirement until the taint of Bush v. Gore2 was diluted by a new
presidential election, decided by more than five voters. Nevertheless, even if
good reasons underlie the lack of vacancies over the past decade, the problem
of justices’ enjoying a very lengthy stay at the fair does seem more entrenched
than the happenstance of two iffy presidents facing a Senate capable of creat-
ing havoc and bloodying the sitting justices in the process.

Living Longer with Better Working Conditions

To some extent longevity at the Court reflects the increased lifespans of
contemporary Americans, which in turn reflects the advances made in med-
icine during the past several decades. Even more, perhaps, it may reflect the
extraordinary medical care that is available for the most affluent or powerful
Americans. William J. Brennan recovered from throat cancer in 1978, a stroke
the next year, and prostate cancer two years before he retired.3 Lewis F. Pow-
ell experienced heavy bleeding following routine surgery yet served three more
years. Cancer caused Harry A. Blackmun to have a radical prostatectomy in
1978, and it reappeared ten years later when he entered the Mayo Clinic for a
hernia operation.4 He continued on the Court, nevertheless, for another six
years. Perhaps a Charles Whittaker, forced off the Court by deep depression
in 1962 at age sixty-one,> might today find the right chemicals to extend a lack-
luster presence for at least another decade.

Still, medicine alone seems unable to explain justices’ staying at the job
longer and longer. Even if without a Twenty-second Amendment, a six-term
president is inconceivable; and while some members of the House or the Sen-
ate last upward of eighty, most do not. It is something about the Court. Most
notably, that something is the lack of any forced retirement mechanism—one

2. 530 U.S. 98 (2000).

3. David N. Atkinson, Leaving the Bench: Supreme Court Justices at the End 154-55
(1999).

4. 1d. at 161.

5. 1d. at 128-30.
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of the many unfortunate oversights of the Framers. In the twentieth century,
no other country has made this error in drafting a constitution. Democracies
have either a mandatory retirement age or term limits.5 America is the odd
country out.” For those who believe looking outside our borders is constitu-
tional heresy, what the rest of the world does is confirmed by the fifty states.
With the arguable exception of Rhode Island,® none has life tenure for judges.®

Our federal government is the only sovereign run by elected legislators who
stay on the job only so long as they win elections, while justices, once con-
firmed, last as long as they exhibit “good behavior.” Thurgood Marshall used
to quip that he “was appointed to a life term and [he] intend[ed] to serve it,”10
and he struggled on through the Reagan presidency, “looking like an old, sick
man,” with glaucoma that made reading difficult and hearing aids in both ears,
not to mention a propensity to nap during oral arguments.1!

We all note how presidents visibly age on the job. Justices do not seem to
age so quickly. How has this come about? For an answer, we must go back al-
most two decades.

It is easy to recall the soft-ball question to Robert Bork at his confirmation
hearings: “Why do you want to be a Supreme Court justice?” Bork answered:
“Because it would be an intellectual feast.”12 Since he never was known for his
sense of humor, his answer had to be taken seriously. He would feast on the
rights of Americans.

It is far harder to recall the same question being asked a year earlier to
William Rehnquist. He responded, “as you know[,] Earl Warren and Warren
Burger worked the Brethren to death. My priority is to half the important
workload of the Court without cutting staff.” He then added with a smile “and
I can do it without unionizing the Brethren.” Rehnquist was known for a sense
of humor and was perceived as adding a little levity into the proceedings, so,
if he indeed made these remarks, no one took him seriously3—until he did
just what he said he would.

6. See supra Steven Calabresi & James Lindgren, Term Limits for the Supreme Court,
pp. 15-98.
7. 1d.
8. Rhode Island has life tenure, but an easy removal process.
9. See supra Calabresi & Lindgren, pp. 15-98.
10. Atkinson, supra n. 3, at 158.
11. Juan Williams, Thurgood Marshall: American Revolutionary 379 (1998).
12. Hearings on the Nomination of Robert H. Bork before the Senate Judiciary Com-
mittee, 100th Cong., 1st Sess. Part I, at 854 (1987).
13. For those inclined to take the foregoing seriously, | made it up.
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That’s the remarkable thing. The Court now hears argument and decides
between seventy-five and eighty cases a year, down from the 140 of the previ-
ous eras. And staffing has not diminished—far from it. Although justices in
the Warren era would decide their 140 cases with the aid of only two law
clerks, the current justices can have up to four (as seven of them do). Since
every law clerk wants to play grown-up, the opinion-writing (at least at the
early drafts) is turned over to these ever-eager and ambitious youths.

These working conditions are great. Thus for years John Paul Stevens has
lived in Florida and commuted at 500 miles-per-hour, six miles above the old
southern circuit to Washington only as necessary for oral argument4 or Con-
ference, the sole tasks that cannot be delegated to his clerks. He is not likely
to be the last to do this—although the capitol and its party circuit have their
attractions as A-list justices can attest.

Peaks and Valleys

The wonder is not why the justices last so long but why they retire at all (and
the answer there seems to be that they are, like Marshall, “old and coming
apart” when they finally do decide to retire).1s Thus the four retirements in the
last decade and a half were Brennan at eighty-four, to die seven years later; Mar-
shall at eighty-two, to die at eighty-four; White, a veritable baby at seventy-five,
and living to eighty-two; and Blackmun at eighty-five, the fourth oldest in
Court history, dying within five years.16 It is thus conceivable that White could
have lasted past eighty, as well, and that Blackmun and Brennan could have,
like Holmes, stayed on until ninety. With the possible exception of White (who
seemingly had been bored for two decades), none was near the top of his game.

Many retire when they are nowhere near their top. Despite urgings from
Chief Justice Warren and from his own wife, Hugo Black clung to his seat,
memory slipping, trying unsuccessfully to surpass Stephen J. Field’s longevity
record (as had the first John Marshall Harlan). William O. Douglas in fact did
surpass Field’s record, but he had been bored with the Court’s work for years

14. Apparently he cuts his arrival time so close that if his flight is canceled he cannot
make oral argument. At least that is what happened on February 22, 2005. New York Times
Al4 (Feb. 23, 2005).

15. Howard Ball, A Defiant Life: Thurgood Marshall and the Persistence of Racism in
America 379 (1998).

16. Justice Sandra Day O’Connor, who announced her retirement at age seventy-five,
may now be added to this list. Chief Justice Rehnquist died in office at eighty.
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(although he could be given a modest pass for not voluntarily yielding his seat
easily to Nixon and Gerald Ford, since they had directly attacked judicial in-
dependence by attempting to impeach him for being too liberal'’). By the late
1980s Marshall would occasionally need to be told how Brennan had voted so
he could know how he should vote.!® Blackmun had started fantasizing that
the Constitution was in jeopardy because of his mortality.1® Two of Powell’s
clerks during the 1985 Term believed he should step down, and others close
to Powell thought his doing so in 1985 was already a year too late.20 He stayed
through the 1986 Term.

So one consequence of life tenure is that people stay too long. Another is
that older people, like the rest of us (and dogs), do not learn (or care to learn)
new tricks after awhile. Yet another consequence is that fewer opportunities
arise for new vacancies. Perhaps one-third to one-half fewer Americans will
sit on the twenty-first century Court than sat on the previous Courts. The
country will never know what it has lost in that process.

In some sense, that Black, Blackmun, Brennan, Douglas, Marshall, and
Powell were decidedly past their peaks is typical. As in sports, with the possi-
ble exception of Harlan, no one goes out on top.2! For most justices, as for
most professional athletes, there is a natural cycle: a couple of years to break
in, a few more to peak, then a number of years enjoying that performance,
then the inevitable decline of age. How long each period lasts and whether
certain justices may prove exceptions to the averages, is debatable, but the hard
fact of a curve exists. With the exception of Hugo Black’s attacks on balanc-
ing in Barenblatt?2 and Anastaplo,?3 the outstanding justices of the twentieth
century had staked out every major position they were going to take by the
eighteenth anniversary of taking their seats.24 And, for the typical justice, leav-

17. James E. DiTullio & John B. Schochet, Saving This Honorable Court, 90 Vir. L. Rev.
1093 (2004) lead with Douglas’s attempt to outlast Ford and clearly side with the need for
Douglas to have retired. They elide the impeachment by referring to Ford as Douglas’s “old
nemesis.” Id. at 1094.

18. David Garrow, Mental Decrepitude on the U.S. Supreme Court, 67 U. Chi. L. Rev.
995, 1072 (2000).

19. Webster v. Reproductive Health Services, 492 U.S. 490, 538 (1989); Planned Par-
enthood v. Casey, 505 U.S. 833, 943 (1992).

20. John Jeffries, Justice Lewis F. Powell, Jr. 538—40 (1994).

21. Okay, Jim Brown and Barry Sanders did.

22. Barenblatt v. United States, 360 U.S. 109 (1959).

23. In re Anastaplo, 366 U.S. 82 (1961).

24. L.A. Powe, Jr., Go Geezers Go, 25 Law & Social Inquiry 1227, 1235-37 (2000). Dou-
glas is an exception with Poe v. Ullman, 367 U.S. 497, 509 (1961) (dissent), Griswold v.
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ing the Court after eighteen years would be leaving it at the peak. The coun-
try may get splendid performance out of aging justices, but it does not get new
performance. The advantage of a set term limit on justices (and | favor eight-
een years) is that it will virtually always mean the nation will have gotten the
best out of its justices and that they will be leaving before the inevitable de-
cline sets in. By introducing new members to the Court, new ideas and new
approaches to problems become more likely. Or perhaps it may introduce
challenges to the older approaches that will improve them.

Nevertheless, a set term brings with it two disadvantages: One is that the
nation will lose some years of justices at the top of their learning curve—con-
tinuing to operate near their peaks. The other is, as Ward Farnsworth ably ar-
gues,?s that we do not want too rapid a change in constitutional law, and in-
troducing new justices regularly may promote such instability.

These downsides must be balanced against the upsides: having a Court with
no one being too old or too long past prime, eliminating the incentives from re-
tirement and appointment politics, and avoiding a Court that is too out of touch
with the political consensus of the nation. Furthermore, rotation in office is a
plus and is both implicit in republican theory and explicit in various constitu-
tions, dating from the Articles of Confederation. Rotation in office brings in new
people with (hopefully) new (and, even more hopefully, better) ideas. It also
seems more democratic to spread power around than to leave it in the hands of
a lucky few. Indeed, that is the premise of the Twenty-second Amendment, as
well as that of various provisions in state constitutions limiting executive terms.

Putting the Justices Back into Politics

Who the President is matters. John F. Kennedy entreated Felix Frankfurter
to leave, but Frankfurter, identifying the President with his infamous father,
Joseph P. Kennedy, refused, only to yield his seat because of strokes?6 after
Baker v. Carr.27” In 1968, Earl Warren was coasting along at age seventy-seven.

Connecticut, 381 U.S. 479 (1965), and the equal protection revolution from Douglas v.
California, 372 U.S. 353 (1963) through Levy v. Louisiana, 391 U.S. 68 (1968). But if there
had been an eighteen year term limit, a man of Douglas’s age—forty—would never have
been appointed.

25. Ward Farnsworth, The Regulation of Turnover on the Supreme Court, U. Ill. L. Rev.
(2005).

26. Lucas A. Powe, Jr., The Warren Court and American Politics 205, 211 (2000).

27. 369 U.S. 186 (1962).
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Then Lyndon B. Johnson announced the he would not seek the Democratic
nomination, and Robert Kennedy, who Warren thought would be the next
president, was assassinated. With Richard Nixon now having a seeming lock
on the White House, Warren realized he was unlikely to survive a two-term
Nixon presidency and suddenly retired so LBJ could pick his successor.28

Thurgood Marshall candidly announced (and Brennan fully agreed) that
he wished to outlast the outrage—Ronald Reagan—whom the American peo-
ple had misguidedly placed in the White House: “For all those people who
wish very dearly for me to give up and quit and what-have-you, | hope you
will pardon me for saying it, but, don’t worry, I’'m going to outlive those bas-
tards.”2® Both he and Brennan then tried unsuccessfully to outlast Reagan’s
successor. They were hardly the first justices to have had this idea, and they
have not been the last.

Roger Taney probably should have given James Buchanan, the Pennsylva-
nia doughface, an opportunity to make an appointment when Taney was in
his early 80s. He must have been stunned by the 1860 election that brought
Lincoln to the White House; he then stayed on the Court until he died at age
eighty-eight. His goal during his last three years was to block as much of the
Northern war effort as possible so the South could successfully dismember the
country.30 Seventy years later, the oldest Court to that time afforded President
Franklin Roosevelt not a single vacancy during his first term—the first time
a President serving a full term was unable to make a single appointment. Four
of the oldest justices—Willis Van Devanter, James McReynolds, George
Sutherland, and Pierce Butler—had been invalidating every New Deal meas-
ure they could reach. They hoped for an electoral vindication in 1936 that
never came; its absence ultimately forced their retirements. Life tenure should
insulate the Court (to some extent) from partisan politics; perversely, how-
ever, it seems increasingly to encourage political calculation about when best
to retire and present the seat to the President and party of the justice’s choice.
Apart from whether they would have chosen this system in the first place, jus-
tices seem forced to engage in purely political calculation about retirement.

Political calculation affects appointments as well as retirements. Politicians
are fully aware of justices’ staying longer on the bench and of Presidents’ as-

28. Powe, supra n. 24, at 465, 474. (Warren’s plan was thwarted by a Republican fili-
buster. 1d.).

29. Ball, supra n. 15, at 379.

30. Writing to former president, Franklin Pierce, June 12, 1861, Taney expressed his
hopes for peaceful separation of the North and South. Carl B. Swisher, The Taney Period
850 (1974).
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sociated hopes of imposing their values on future generations.3! One way for
a current majority to take advantage of this situation is to appoint younger
justices who will stay on the bench longer. Again, the data pool is too small
to support any certainty that this is happening. Nevertheless: Although Lewis
Powell initially thought himself too old at sixty-three, Ruth Bader Ginsburg
was sixty; Robert Bork, a year younger when nominated. Stevens and Stephen
G. Breyer were both fifty-five. Sandra Day O’Conner, Antonin Scalia, Anthony
Kennedy, and David Souter were all in their early fifties. William Rehnquist
was forty-seven. But the two who stand out and who illustrate one extreme
of this trend are Clarence Thomas at forty-three and Douglas Ginzburg at
forty-one.

Even if Presidents have not bought into the youth movement in practice,
the incentives are to appoint younger justices and so extenuate the views of
those who nominate and confirm them, long after those actors have passed
from the scene. But these incentives are doubly perverse. There can be no
democratic justification for decisionmaking by unelected officials a quarter-
century down the road (from appointment). Furthermore, younger nominees
may lack life’s seasoning. Experience in life matters (another argument against
the current practice of appointing only those who have first gone to try-out
camp on a federal court of appeals). Even if it had no other advantages, an
eighteen-year term would likely push the age of appointment into the mid-
and upper-fifties, thereby offering the likelihood that the nominee had some-
what more life experience.32

If Seventy-Five Is Good for a Justice,
Is It Good for a Majority Leader?

It is striking to compare the ages of the Court’s justices at appointment with
those of the leadership in the House and Senate. Some of the latter attained
their leadership positions in their sixties—Carl Albert, Tip O’Neill, Tom Foley
(as Speaker), and Nancy Polosi in the House; Mike Mansfield, Hugh Scott,
Bob Dole, and Harry Reid in the Senate. Most, however, were in their fifties—

31. DiTullio & Schochet, supran. 17, at 1111 n.74 (noting continuing Democratic crit-
icism of Clinton for appointing the sixty-year-old Ruth Bader Ginsburg, no matter how
qualified she was).

32. Itis also likely that this would mean the overwhelming majority of justices would
live out their terms. Because any vacancy during a term would be filled only until the end
of that term, it should preclude political calculation about early retirement.
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Gerald R. Ford, John Rhodes, Bob Michel, Jim Wright, Dick Armey, Newt
Gingrich, Dennis Hastert, and Tom Delay in the House; Robert Byrd, Howard
Baker, George Mitchell, Trent Lott and Bill Frist in the Senate. Only a couple
were in their forties: Richard Gephardt and Tom Daschele. In the House only
Tip O’Neill lasted until age seventy-four; Tom Foley was second at age sixty-
six; most were gone by their late fifties or early sixties. Senators did better:
Mansfield, Scott, Byrd, and Dole stayed in leadership positions into their sev-
enties; Baker and Mitchell were out at sixty-two; Daschele and Lott left their
posts (albeit involuntarily) a few years younger.

So although the age of ascension to important positions is very similar in
the elected and judicial branches, the difference in longevity and therefore the
age at ceding power is huge. Only Scott, who left his minority leadership po-
sition at an age seventy-seven, approached the average retirement age of jus-
tices. No one in a leadership position of the elected branches has approached
the twenty-five years of service that is average for Supreme Court Justices. Tip
O’Neill leads with sixteen years as majority leader, then speaker—but that is
not even two-thirds the Court average. Even an eighteen-year term for a newly
appointed justice would exceed the length of time in a leadership position of
any of the elected branches, often substantially so.

To the best of my knowledge, no one has attempted to justify why justices
should hold onto their jobs at ages that significantly exceed those of other
leaders with comparable responsibilities. Life experiences do matter, but life
in the Marble Palace (where a tough decision is often whether to summer in
Tuscany or Salzburg) is both isolated and rarefied. We apparently do not need
septuagenarians to lead in the legislature. Why, then, do we need them for ap-
propriate constitutional interpretation? Indeed, why would anyone create a
system in which so much influence would be vested in individuals in their late
seventies?

Countermajoritarian Difficulties and Hollow

Hopes: Merryman,® a Case in Point
As justices’ careers move on, they become farther removed from the polit-
ical consensus that brought them to the Court. Hugo Black and William O.

Douglas were enthusiastic New Dealers who outlasted the Great Society. Bren-
nan and Marshall were post-war liberals who would have been shocked to hear

33. Ex parte Merryman, 17 F. Cas. 144 (1861).
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that the era of big government had been declared over. Roger Taney was ap-
pointed at the height of the slaveocracy’s power, indeed, at a time at which
slavery appeared uncontroversial; twenty-five years later, though, he was de-
livering the oath of office to Abraham Lincoln. Should we want justices, per-
haps a majority of those sitting, eventually to be so far removed from the pol-
itics that brought them such good fortune?

The end of Roger Taney’s tenure on the bench was remarkable. He was
from a key border state; his sympathies, like the consensus that had sent him
to the Court, were wholly southern; and he had to know that many people
blamed him (and Dred Scott34) for precipitating the Civil War. He wanted a
peaceful separation for the South, and he was willing to help this happen.

In April 1861, Marylanders sympathetic to the Confederacy hoped to cre-
ate conditions whereby they could quickly capture Washington D.C. and with
it achieve independence for the South relatively peacefully. To this end, men
like John Merryman, a prominent farmer, state legislator, officer in the state
militia, and ardent secessionist, were destroying bridges and railroad track to
prevent reinforcement of the city by rail. Lincoln had declared martial law in
Maryland, and at two o’clock in the morning, Merryman was arrested, taken
to Fort McHenry, and charged with treason. Merryman petitioned for a writ
of habeas corpus from Taney in his capacity as Chief Justice. Taney responded
with an opinion for delivery to Lincoln, the strongest part of which accused
Lincoln of exercising a power that even George 111 had neither exercised nor
claimed. When the mayor of Baltimore congratulated him on preserving the
integrity of the writ, Taney responded: “I am an old man, a very old man, but
perhaps | was preserved for this occasion.”3s Taney’s opinion was applauded
by Democrats in the North, loved by secessionists, and ignored by Lincoln.

Let us remove Taney’s support for the South from Merryman and treat the
case on its merits. None doubt habeas corpus can be suspended in time of
war; the issue in Merryman is by whom. The proper answer has to be the Pres-
ident, acting with the consent of Congress. But Congress was not sitting when
Merryman and others sabotaged rail passage to Washington. Lincoln was faced
with a choice of acting or doing nothing. It is possible that the suspension of
habeas corpus was both unconstitutional3¢ and the right thing to do (just as
forcing the South to ratify the Fourteenth Amendment as a price of readmis-
sion to the union could not be squared with Article V, but seemed like a good

34. [Dred] Scott v. Sandford, 60 U.S. 393 (1857).

35. Quoted in Carl Swisher, The Taney Period 848 (1974).

36. The placement of the Suspension Clause is in Article I, and, as Taney’s example of
George |11 suggests, we do not want a dictator.
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idea then and seems so now.)3” From a constitutional viewpoint, perhaps Mer-
ryman is the best of all worlds. Taney protected the right to habeas corpus,
and Lincoln ignored the writ. When Congress got around to considering Lin-
coln’s actions, it approved them retroactively.38

Apart from Taney’s motivations for behaving as he did, this is a perfect ex-
ample of the judiciary’s behaving as many claim it should. The Court is pro-
tecting individual liberties against an oppressive government. Yet in this Merry-
man was unique. During none of the nation’s other crises—the Sedition Act
crisis, World War I, World War 11, the Cold War, or the immediate instigation
of the war on terror—have courts been willing to check the government while
the crisis appeared critical. Everyone tried under the Sedition Act was convicted,
two Republican papers folded, and several others suspended publication while
their editors were in jail.3® Only Learned Hand tried to stand up (in a limited
way) to an expansive interpretation of the Espionage Act, and he was quickly re-
versed.40 Oliver Wendell Holmes and his colleagues affirmed Eugene Debs’s con-
viction.#! Two decades later, the New Deal justices validated the Japanese Relo-
cation.#2 Dennis sent leaders of the Communist Party to jail.43 In 2002 both the
Defense Department and the Department of Justice had their way. No Roger
Taney was holding the government to the full sweep of the Constitution, even
though the national crisis of 1861 exceeded (on the particulars of each piece of
litigation) all the others. To the extent that protecting civil liberties at all costs is
seen as attractive, Merryman stands out with a big plus, but it also stands alone.

When Taney took his seat, both the Democrats and the Whigs— parties
created to debate economic issues—accepted the consensus that the South was
to prevail on all issues involving slavery. After the Mexican War, the Kansas-
Nebraska Act, Bleeding Kansas, and Dred Scott, that mid-1830s consensus was
hotly contested, and slavery was not only put back on the table, it was the only
issue that mattered. Although the mid-1830s consensus retained close to one
hundred percent sway in the South, it had lost majority support in the North.

37. Bruce Ackerman, We the People: Transformations vol. 2 (1998).

38. On August 6, 1861 it approved of “all the acts, proclamations, and orders of the
President. .. respecting the army and navy of the United States.” 12 Stat. 326. In 1863 Con-
gress passed legislation that specifically authorized presidential suspension of habeas. 13
Stat. 1863.

39. Geoffrey R. Stone, Perilous Times 48, 63 (2004).

40. Masses Publishing Co. v. Patten, 224 F. 535 (S.D.N.Y. 1971), rev'd 246 Fed. 24 (2d
Cir. 1917).

41. Debs v. United States, 249 U.S. (1919).

42. Korematsu v. United States, 323 U.S. 214 (1944).

43. Dennis v. United States, 341 U.S. 494 (1951).
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In Merryman Taney was enforcing the consensus he knew and understood.
Given the northerners’ reaction to Dred Scott44 and Lincoln’s subsequent elec-
tion, he had to know the consensus had broken down. But that was someone
else’s problem; he would do right in Merryman. His behavior indicates one
possible judicial response to a new political consensus: rejecting it. In this re-
spect, Taney was in the identical position as Van Devanter, McReynolds,
Sutherland, and Butler during Franklin Roosevelt’s first term, all who stood
for older constitutional values against a new political majority. With hindsight,
it is possible to say who was right and who was wrong, but there is no a pri-
ori way of knowing whether the new will prove superior to the old.45

Justices and the Political Consensus:
Do They Care? Does It Matter?

If justices are going to continue to stay on the Court longer, then we are sure
to have more situations in which they are out of step with solutions offered by
a newer political consensus. This point offers a back-door entrance into two
debates between law professors and political scientists. Do justices follow the
political consensus, and do the decisions of the Court matter all that much?

At least since Robert Dahl’s seminal 1957 article, Decision-Making in a
Democracy: The Supreme Court as National Policy-Maker,4¢ political scientists
have believed the courts will follow the lead of the political branches. Dahl
rhetorically asks, how it could be otherwise? How could justices appointed
under one political consensus turn on that consensus? Law professors, by con-
trast, have assumed some autonomy for law as well as the socialization of pro-
fessional norms and therefore have tended to downplay political influences on
the Court. Naturally, there is quite a bit to be said for both positions, and it
is a pretty rare scholar who, regardless of his position on the issue, does not
acknowledge some force to the other side’s position.

If one wishes a Court at some remove from current politics, then an aging
Court is one means of achieving it. Justices with twenty-five-plus years on

44. In the South, Dred Scott was not even mildly controversial, but the opposite hold-
ing might have provoked secession under Buchanan).

45. An alternative, nicely illustrated by Black and Douglas in the 1960s, is that issues
wholly (or nearly) irrelevant at the time of nomination will achieve great importance on
the Court’s docket. In the 1960s, a fifth of the Court’s docket involved criminal law and
procedure, issues far removed from the New Deal vision.

46. 6J. Pub. L. 279 (1957).
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the Court are a long way from the time of appointment and may not even be
fully current on the nuances of politics. That, of course, has plusses and mi-
nuses, and may mean the justices will miss signals about the limits of judi-
cial freedom.

If one wishes a Court more in tune with current politics, then a less ex-
perienced one will be the way to go. This is an issue on which reasonable
minds could differ and is thus fully appropriate for democratic decision-
making. Yet right now this choice is being made for the country by the jus-
tices themselves.

Whatever law professors have thought, historically the Court has not trav-
eled too far from the reigning political consensus.4” To be sure, there are a few
significant counter-examples. The aging Marshall Court was way out of touch
with the Jacksonian consensus when it decided Cherokee Cases.#8 Later, in the
late nineteenth and early twentieth centuries, opinions invalidating the income
tax4? and various pieces of labor legislation® probably reflected older views of
appropriateness. And, of course, the Court’s behavior in the two years fol-
lowing the New Deal’s mid-term landslide in 1934 is the most stunning ex-
ample of a Court that was out of touch with a new political consensus.5!

More typically, from the Marshall Court’s retreat on circuit riding and abo-
lition of courts in Stuart v. Laird®? to the Rehnquist Court’s dismantling of the
Democrats’ feel-good legislation after the Republican takeover in 1994,53 the
Court has either yielded to the political consensus or has been part of it. Even
Dred Scott can be understood, against a background of national institutions
either splitting or dying because of debates over slavery, as the Court’s attempt
to side with and protect the last major surviving institution—the Democra-
tic Party. A decade and a half later, as northern support for Reconstruction
waned, the Court gutted judicial enforcement of the Fourteenth Amendment
in Slaughter House Cases® and subsequently Congressional enforcement was

47. L.A. Powe, Jr., The Court and Elections in The United States Supreme Court (Christo-
pher Tomlins ed., 2005).

48. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831); Worchester v. Georgia, 31
U.S. (6 Pet.) 515 (1831).

49. Pollock v. Farmers Loan & Trust, 157 U.S. 459 (1895).

50. E.g., Hammer v. Dagenhart, 247 U.S. 251 (1918); Coppage v. Kansas, 236 U.S. 1
(1915).

51. L.A. Powe, Jr., The Politics of Judicial Review, 38 Wake Forest L. Rev. 697, 716 n.
154 (2003).

52. 5 U.S. (1 Cranch) 299 (1803).

53. E.g., United States v. Lopez, (1995) (invalidating the Gun Free School Zone Act).

54. 83 U.S. 36 (1873).
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gutted as well in the Civil Rights Cases.5s From there it was a small step to Plessy
v. Ferguson.s6

From these examples, it seems clear that holding to an outmoded political
consensus is not necessarily a bad thing. But there is no a priori way to know
that. So the question becomes: Would we rather ex ante have a group of older
people clinging to the consensus of the past or a group of middle-aged (and
slightly older) people supporting the political consensus that reigns. It is a de-
cision that should be debated and decided by the elected branches.

The other debate, about the importance of the Court’s decisions, was sparked
by Gerald Rosenberg, who claimed in The Hollow Hope that Supreme Court de-
cisions are not all that important and that normal politics plus economic in-
centives are the dominant determinants of how successful a decision will be.5?
Law professors (and special interest groups) think much more highly of judicial
power (perhaps in part because some of them understand they cannot achieve
their objectives through the democratic process). The battles over judicial nom-
inations during the past decade attest fully to the political success of law pro-
fessors in the debate. But to the extent that Rosenberg’s thesis is accurate, it may
not matter who is on the Court or how long they choose to stay; if Rosenberg
is wrong, then one must at least consider why decisionmaking by people possi-
bly quite distanced from a political consensus makes sense and is appropriate.

Conclusion

Previously, we have had justices who stayed too long after their faculties
had faded. We have also had justices, epitomized by Taney and both Marshalls,
who lasted on the Court far beyond the political consensus that sent them
there. Changes in working conditions and medicine have more recently made
staying too long an increasingly common option for every single justice and
thus perhaps a constant fact. Compounding the problem is Legal Realism
101—the lessons of the nomination of Robert Bork.58 Everyone believes that

55. 109 U.S. 3 (1883).

56. 163 U.S. 537 (1896).

57. Gerald N. Rosenberg, The Hollow Hope (1991).

58. “The Bork hearings...had given the entire nation a basic and too easily understood
lesson in Legal Realism 101. The Constitution protected a right to abortion. No Article V
changes to the Constitution were possible. If Bork were confirmed, then the Constitution
would change and not protect a right to abortion. Therefore, we are (at least in part) a gov-
ernment of men and not of law.” Powe, supra n. 51, at 725.
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so much is at stake in a nomination that they wish to get full value for any va-
cancy. This puts sitting justices into the political calculation as they make the
decision to linger on, hoping for a better President. It also creates perverse in-
centives to name younger justices, which, in turn, could exacerbate the prob-
lem of justices outliving the consensus responsible for their appointments

Like so much else, it is a balance. | have called life tenure the stupidest pro-
vision of the 1787 Constitution that has any impact today.* It is not, however,
the Framers’ fault. They could not foresee a society in which wealthy and pow-
erful individuals could routinely live and function acceptably into their eight-
ies.%0 That society is upon us, and we should not leave it to Supreme Court
justices to make the decision when to exit (and upon whom to bestow politi-
cal patronage) all by themselves.

59. L.A. Powe, Jr., Old People and Good Behavior, 12 Const. Comm. 195 (1995).

60. At a time that the Burger Court was sporting a majority of justices born during the
Roosevelt Administration—Teddy’s—Lash LaRue wrote an op-ed piece advocating term
limits for justices. “Fifteen Years is Enough,” Washington Post D7 (Oct. 7, 1984).






Thinking about Age and
Supreme Court Tenure

Daniel J. Meador*

Supreme Court justices, like all judges appointed pursuant to Article 111 of
the United States Constitution, are assured tenure “during good behavior,” re-
alistically referred to as an appointment for life. Short of death, an appoint-
ment can be terminated only by action of the justice, through retirement or
resignation, or by action of Congress through impeachment. No justice has
ever been removed by impeachment, and that procedure is unlikely ever to be
employed successfully. As a practical matter, only death or a voluntary act of
the justice can terminate service on the Court. This means that the length of
tenure among the justices varies widely and unpredictably, often extending to
well over twenty years and sometimes to more than thirty.

That situation has given rise to concerns about the consequences of the ad-
vanced ages that can be and have been attained by justices and the timing and
spacing of appointments. Those concerns in turn have produced proposals
that would eliminate life tenure on the Court. Those ideas deserve serious con-
sideration in light of experience over the last two centuries and of the cir-
cumstances existing today. This paper addresses only one aspect of the sub-
ject—problems associated with advanced ages of justices holding life tenure.

One of the most important and dramatic changes in American life is the
lengthened life expectancy and life spans of our citizens. Life expectancy now
stands at just over seventy-seven years, about twice what it was in the nation’s
founding period. It is anticipated that the figure will continue to increase at
the rate of about three months every year. The impact of this change on the
tenure of Supreme Court justices can be seen by comparing the life spans of

* James Monroe Professor of Law Emeritus, University of Virginia.
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the earliest justices with those of justices in the second half of the twentieth
century.

The founding generation of presidents— Washington, Adams, Jefferson,
Madison, and Monroe—appointed a total of nineteen members of the Supreme
Court. One died in his forties, two died in their fifties, ten in their sixties, three
in their seventies, two in their eighties, and one at ninety-two. In other words,
of the nineteen, thirteen did not reach their seventieth birthdays, and three of
those did not even live to be sixty. The average age at death was 67.8 years.!

It may reasonably be assumed that life spans of that sort were typical of that
time and were familiar to the men who wrote and ratified the Constitution.
That picture of longevity is the backdrop against which they provided for
tenure on the Court “during good behavior.”

Leaping forward to the middle of the twentieth century, the five post-World
War Il presidents— Truman, Eisenhower, Kennedy, Johnson, and Nixon—
appointed a total of seventeen members of the Court. Of those, sixteen are
deceased. One died before seventy, seven died in their seventies, five in their
eighties, and three died at ninety or older. The average age at death was sev-
enty-nine, more than eleven years longer than that of the earliest justices.

The October Term, 1954 is illustrative of that period. | pick that term be-
cause it is exactly fifty years ago, and all nine of its justices are deceased. Also,
I happened to be there as a law clerk for Justice Hugo Black. No member of the
Court that year died before the age of seventy-two. Four died in their seven-
ties, four in their eighties, and one at ninety-six. The average age at death was
81.1 years, about fourteen years longer than that of the founding justices. Two-
thirds of that early group died at an age before any one of the 1954 justices died.
Five of the 1954 justices—over half—lived beyond eighty, whereas only three
of the nineteen early justices made it past that age, less than one-sixth.

The most recent term of the Court from which there is now no living jus-
tice was the October Term, 1970. Of the nine justices then on the Court, only
two died before the age of eighty (at seventy and seventy-two). Five died in
their eighties, two in their nineties. The average age at death was 82.7, about
fifteen years longer than the average for the early nineteenth century justices.

Experience in the twentieth century has shown that the lengthened life
spans among life-tenured Supreme Court justices have also meant lengthened
service on the Court. Among the nineteen earliest justices, the average length
of service was 15.6 years. Among the justices in the 1954 Term, the average

1. Information about the justices’ ages and service on the Court in this and succeeding
paragraphs comes from David G. Savage, Guide to the U.S. Supreme Court vol. 2, 1186-89
(4th ed., 2004).
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service was 20.1 years. Among the justices in the 1970 term, only two served
less than twenty-two years (sixteen and seventeen years). Four served more
than thirty years. The average length of service was 26.3 years, more than ten
years longer than the average of the early nineteenth century justices. Length-
ened tenure and life span are dramatically illustrated by our having to go back
thirty-five years to the 1970 Term before reaching a term from which there is
no justice still living.

The main reason that a lengthened life results in lengthened service is the re-
luctance of the justices to retire. Such reluctance was understandable in earlier
years because of inadequate provision for pensions or retired pay. But that is
no longer a problem, as a retired justice continues to receive the same pay as an
active member of the Court. Nevertheless, aversion to leaving the bench con-
tinues. Within the Court there appears to be a culture of non-retirement. It is
as though each justice takes it as a personal challenge to stay as long as possi-
ble. Motivations cited for this reluctance to leave include a sense of indispens-
ability, fear of loss of status, unwillingness to give up power, fascination with
the work, hope of setting a record for length of service, and objection to hav-
ing the seat filled by the incumbent president. In short, every incentive works
toward hanging on until forced to give up by physical or mental debilitation.

The combination of longer life and reluctance to retire means that “good
behavior” has stretched out in time to a point well beyond what could have
been contemplated by the founders who wrote that provision into the Con-
stitution in 1787. It is fair to wonder whether they would have provided for
lifetime appointments if life spans and other circumstances had been then as
they are today. The tenure system they established need not and should not
be viewed as sacrosanct merely because it has existed from the beginning. One
is reminded of Jefferson’s proposition that the earth belongs to the living. A
democratic society is always free to re-examine the institutional arrangements
by which it is governed. In that spirit | suggest that circumstances today call
for a discontinuance of lifetime tenure on the Supreme Court.

Several factors, combined with lengthened life spans and reluctance to re-
tire, contribute to this conclusion. The most basic and important is the di-
minished capacity, either mental or physical or both, that inevitably comes
with advancing age. This is a sensitive subject to discuss, but in a matter of
public concern as important as the Supreme Court it needs to be faced frankly.
The degree to which such capacity is diminished varies, of course, from one
individual to another. But in structuring institutions and laws we necessarily
deal with generalities and probabilities. As Holmes said, any line appears ar-
bitrary when compared with that which lies immediately on either side of it,
but that does not rule out the drawing of lines. Of course, we do not know in
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advance in an individual case what the timing, progression or degree of de-
crepitude will be. For some it may become evident by age seventy-five or
younger, while in others it may not appear until well after eighty. Neverthe-
less, we know that it has occurred and no doubt will occur among Supreme
Court justices as well as among the population at large.

Advancing age would not be a problem for the Supreme Court if the jus-
tices took retirement in line with the general American pattern. According to
statistics drawn from government sources, the average retirement age for
American men and women is approximately sixty-two; it has been getting
younger over the last decade.2 The average age of the last six Supreme Court
justices to retire (Blackmun, White, Marshall, Brennan, Powell, Burger), at
the time of retirement, was eighty-one years, nearly twenty years beyond the
average for their fellow citizens. (Rare exceptions to this typical pattern in-
clude Potter Stewart, who retired in good health at sixty-six, and Sandra Day
O’Connor who announced her retirement, pending the appointment of her
successor, July 1, 2005 while still in good health at the age of seventy-five.)
The tendency to remain in office until forced out by health problems makes
it likely that mental slippage will have begun, sometimes progressing to a se-
rious stage, as with Justices William O. Douglas and Thurgood Marshall, the
most dramatic cases in the late twentieth century.3 But a problem of this sort
has occurred in every generation throughout the Court’s history.

When this does occur it adversely affects public respect for the Court. Con-
fidence in this important institution of governance is bound to be lessened by
awareness that one or more of this small group of decision makers is impaired
and not fully functional. The American people are entitled to have nine jus-
tices in full possession of their faculties. We know from long experience that
lifetime tenure almost guarantees that at times this will not be the situation.
This is made even more likely in the future by two aspects of working condi-
tions in the Court today that are different from those of a few decades ago.

One of those conditions is the Court’s reduced workload. Over the last two
decades there has been a substantial decrease in the number of cases the Court
annually hears and decides on the merits. The changed picture is vividly

2. Murray Gendell, Retirement Age Declines Again in 1990s, Monthly Labor Review
12-21 (Oct. 2001).

3. See Daniel N. Atkinson, Leaving the Bench— Supreme Court Justices at the End
146-49, 156-60 (1999); David J. Garrow, Mental Decrepitude on the U.S. Supreme Court—
The Historical Case for a 28th Amendment, 67 U. Chi. L. Rev. 995, 1052-56, 1072—-80
(2000). These two sources provide information about the numerous cases of decrepitude
that have occurred throughout the Supreme Court’s history.
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painted by Phillip Lacovara in The American Lawyer.# As pointed out there,
during most of the 1970s and 1980s the Court functioned at a level illustrated
by the 1976 Term. The Court then heard oral argument in 176 cases and is-
sued 154 signed opinions, 22 per curiams, and 207 summary dispositions on
the merits (on appeals as a matter of right, since abolished). After the 1980s
the number of dispositions on the merits began steadily to decline. In the 1992
Term there were 107 cases decided after oral argument. The number dropped
to ninety-two in the 1997 Term. Then it dropped to well below ninety per
term; now it is less than eighty. Lacovara says the Court today is deciding
barely twenty percent of the cases it once decided. All of this is by choice of
the justices, who have near total control over their docket.

While oral arguments and decisions on the merits have substantially de-
creased, the amount of help provided the justices has doubled. Each justice
now has four law clerks, up from two. With Justice Black in the 1954 Term, my
one co-clerk and | prepared a memorandum on each of the certiorari petitions
filed that year. Now that work is performed for eight justices in a “cert pool,”
relieving most of the clerks in those chambers of that work. As to opinions,
Justice Black himself wrote the original draft of the opinion of the Court, in
cases assigned to him, and of any concurring and dissenting opinions. His
clerks came into the opinion-writing process only as editors and suggestors after
he had prepared his draft. Today, in many chambers, it is common practice for
clerks to prepare initial drafts of opinions, with the justices doing the editing,
a reversal of roles. The increased number of clerks, mostly relieved of certio-
rari petition work, means that clerks have much more time than they did a gen-
eration ago for opinion drafting, freeing the justices of that onerous task.

The combination of lightened opinion drafting and more help makes it
possible for a member of the Court to carry on into a more advanced age
than would have been likely with a heavier workload and less help. Indeed,
with a complement of able clerks, a justice can function in effect on auto-
matic-pilot, actually doing no opinion writing and little real decision mak-
ing, all masked from public view. This seems to have been the situation with
Justices Douglas and Marshall toward the end of their time on the Court.
This is surely a spectacle that cannot be justified on any ground. But with
lifetime tenure and an ever-lengthening life span this could become an in-
creasing reality. With life expectancy predicted to increase three months every

4. Philip Lacovara, The Incredible Shrinking Court—If Their Productivity Were Mea-
sured by Private Sector Standards, the Supremes Might Receive Pink Slips, American Lawyer
53 (Dec. 2003).
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year, in four years the current expectancy of seventy-seven years will be sev-
enty-eight. In twelve years it will be eighty. It is not unimaginable that Strom
Thurmond, if he had been on the Supreme Court, could have continued
functioning through four law clerks until his one hundredth birthday, as he
did in the Senate.5> Advances in medical science make it ever more likely that
one can continue to function minimally even though in substantial mental
decline.

It is worth noting that in other democratic nations of the western world de-
voted to the rule of law, judicial tenure for life does not exist. For example, on
the Austrian Constitutional Court judges hold office until the age of seventy.
On the Italian Constitutional Court the judges serve terms of nine years; on
the Federal Constitutional Court in Germany the terms are twelve years. In
England, legal ancestor of the United States, all judges must retire at seventy;
until recently the retirement age was seventy-five. Under a bill recently passed
by Parliament, a Supreme Court for the United Kingdom will be established,
replacing the House of Lords as the court of last resort, with judges appointed
for twelve-year terms. If there were value in tenure for life, one would think
that at least one other nation would be attracted to the idea. But so far as | am
aware, none has been. Nor have forty-nine states in the American Union.

Apart from the problem of mental or physical impairment, there is some-
thing a bit unseemly about decisions affecting the lives and fortunes of Amer-
ican citizens being made by persons nearly all of whose contemporaries, if not
deceased, are disengaged from the active workforce. As mentioned above, the
average age of retirement for Americans is approximately sixty-two. Between
the ages of seventy-five and seventy-nine, only seven percent of men and three
percent of women in the United States are actively employed.6 The symbolism
is not good, even if no justice is in fact impaired. If the earth belongs to the
living, there is something to be said for having governmental decision mak-
ers more closely connected in age to the bulk of the active population gov-
erned by their decisions. Detachment from society is a constant threat for the
justices in the seclusion of the marble palace. In those elegant surroundings,
with an abundance of help and deferential treatment, the real world can seem
far away. That sense of detachment is likely to increase as time passes in that

5. See John F. Harris, Where Age and Power Go Together— Washington Accepts Elderly
Leaders, The Washington Post A8 (March 29, 2005), reporting that Senator Thurmond
served for many years as chairman of the Armed Services Committee, “in ways that com-
mittee aides said showed only minimal awareness of the business at hand, reading prepared
opening statements while staff members hovered anxiously nearby.”

6. Murray Gendell, supran. 2, at p. 17.
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environment and the justices grow older and ever more distant from the em-
ployed generations and from the political forces that put them on the Court.

Continuity and stability in the membership of a court of last resort are, of
course, highly desirable, but so is a gradual infusion of new blood. An ap-
propriate balance needs to be maintained by the rate of turn-over among the
judges. The extended life spans and reluctance to retire have reduced turn-
over on the Supreme Court from what it was before the late twentieth cen-
tury. As pointed out above, justices in the 1970 Term served an average of
twenty-six years. The current Court, prior to the August 2005 vacancies,
served together without change for eleven years. This is a rate of turn-over
that, I submit, is too slow, carrying the Court too far away from the country’s
active generations. Desirable continuity and stability, as well as judicial inde-
pendence, can still be maintained with replacements more often than every
quarter-century.

All of the various proposals that would eliminate life tenure would increase
the rate of turn-over. One such proposal is to establish a mandatory retire-
ment age of seventy-five. If that requirement had been in effect over the past
forty years it would have required eleven justices, from Warren forward, to
leave the Court earlier than they did, moderately increasing turn-over and
slightly reallocating appointments among presidents. The result would have
been as follows:

Warren would have retired in 1966, three years earlier than he did,
allowing Johnson instead of Nixon to replace him.

Black would have retired in 1961, 10 years earlier than he did, allow-
ing Kennedy instead of Nixon to replace him.

Douglas would have retired in 1973, two years before he did.

Brennan would have retired in 1981, nine years before he did, allow-
ing Reagan instead of Bush to replace him.

Burger would have retired in 1982, four years before he did.

Powell would have retired in 1982, five years before he did.

Marshall would have retired in 1983, eight years before he did, al-
lowing Reagan instead of Bush to replace him.

Blackmun would have retired in 1983, 11 years before he did, like-
wise allowing Reagan instead of Bush to replace him.

White would have retired in 1992, one year before he did, allowing
Bush instead of Clinton to replace him.

Stevens would have retired in 1995, 10 years ago, and Rehnquist in
1999, six years ago.
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Altogether the retirements of those eleven justices under mandatory retire-
ment at age seventy-five would have opened up a total of sixty-nine years of
service on the court for new appointees.

While the considerations discussed above are sufficient to convince me that
appointments to the Supreme Court for life are no longer desirable, the un-
even allocation of appointments among presidents is cited as an additional
reason for terms other than life. The number and timing of appointments to
the Court a president makes depend on unpredictable and unregulated events
beyond his control or the control of anyone other than a justice. A president
makes an appointment only when a justice dies or decides to retire or resign.
The result throughout the twentieth century is shown in the following list, giv-
ing the terms served by each president and the number of Court appointments
each made.

President Number of Terms Number of Appointments
T. Roosevelt 1+ 3
Taft 1 6
Wilson 2 3
Harding 1- 4
Coolidge 1+ 1
Hoover 1 3
F. Roosevelt 3+ 8
Truman 1+ 4
Eisenhower 2 5
Kennedy 1- 2
Johnson 1+ 2
Nixon 1+ 4
Ford 1- 1
Carter 1 0
Reagan 2 3
G. H. W. Bush 1 2
Clinton 2 2
G. W. Bush 1st term 0

As is apparent, the range is large and idiosyncratic. Taft in one term ap-
pointed almost as many justices as Franklin Roosevelt did in three terms. Each
appointed a majority of the Court. In two terms Clinton appointed only one
third as many as Taft did in one term. In less than one full term Harding ap-
pointed four, while Carter in one full term appointed none. If Franklin Roo-
sevelt and George W. Bush had been defeated for reelection they would have
joined Carter in serving one full term without making any appointment. The
result of this pattern is that presidents through their appointments exert in-
fluence on the Court in greatly varying degrees, ranging from substantial, as
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with Taft, Franklin Roosevelt, Eisenhower, Harding, Truman, and Nixon, to
little or none, as with Coolidge, Ford, and Carter.

A mandatory retirement age would do nothing to even out appointments
among presidents. Accomplishing that would require some variety of stag-
gered terms of years for the justices. Either age limits or fixed terms would, of
course, eliminate life tenure. Analyzing the relative merits of such proposals
is beyond the scope of this paper. The point being made here is that, by one
or another of the proposed changes, an appointment to the Supreme Court
should no longer guarantee lifetime case-deciding service on the Court. Ter-
mination of active service in deciding cases on the merits should not be left
to death or solely to a justice’s choice.






Prolonged Tenure of Justices As
Part of a Larger Problem






Limiting the Court by
Limiting Life Tenure

Robert F. Nagel*

It is possible to support the idea of eliminating life tenure for Supreme
Court justices and yet to sympathize with those who are perplexed or even
dismayed by this proposed reform. Forget for a moment the many specific op-
erational issues that arise from this general idea—whether, for example, it
would be better to utilize some version of a fixed term or to set a mandatory
retirement age or to provide attractive retirement incentives. Forget also the
constitutional question whether reform can be achieved through legislation
or only through amendment. And even put aside higher political considera-
tions such as whether abandoning life tenure would be consistent with
Burkean prudence. Consider, instead, a simpler question: What is it about the
Court’s record that would cause any serious observer to devote attention and
energy to proposals aimed at limiting life tenure?

A naive outsider might guess that the willingness to re-think life tenure
probably arises from evidence about the physical or intellectual incapacity of
older justices. And, indeed, some contributors to this volume have studied the
performance of aging justices and do hold that concern.t However, since | be-
lieve (for reasons that will emerge in the next section) that the most serious

* Ira C. Rothgerber, Jr. Professor of Constitutional Law at the University of Colorado
School of Law.

1. E.g., David J. Garrow, Mental Decrepitude on the U.S. Supreme Court: The Historical
Case a 28th Amendment, 67 U. Chi. L. Rev. 995 (2000); and see supra Steven G. Calabresi
& James Lindgren, “Term Limits for the Supreme Court: Life Tenure Reconsidered,” pp.
15-98.
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damage arising from the Court’s performance is traceable to the work of jus-
tices who are physically and intellectually vigorous, this is not my reason for
supporting limits on life tenure. Moreover, | doubt that it is the chief concern
of many of those who are proposing the reforms under consideration here.

The papers collected here put forward a range of less obvious answers to
the question. It is said, for example, that life tenure allows justices to time
their retirements based on political calculations.2 This is no doubt true. But,
while somewhat unseemly from some perspectives, timed retirement decisions
are not obviously different from any number of strategic decisions that jus-
tices routinely make in an effort to prolong and maximize their influence. In-
deed, virtually every aspect of the job—from voting to hear particular cases
to deciding them on the merits, from constructing major doctrines to drop-
ping suggestive footnotes—can be understood in part as exercises in influ-
encing the future development of constitutional law.3 It would only seem nat-
ural that a person who sincerely believes the jurisprudential views expressed
during the nomination and confirmation process should, once placed on the
Court, hope to be replaced by someone with similar views. In any event, even
on the assumption that timed retirements are different from and more re-
grettable than other efforts at prolonged influence, it is not clear why they are
suddenly such a serious problem as to warrant changing the long-standing
practice of life tenure.

It is also said that limiting life tenure would reduce stress on the confirma-
tion process.4 The thought is that since justices would serve a shorter period,
the political stakes in any particular nomination would be reduced. What
some call “stress,” of course, others call “robust review.”s While | myself agree
with those who think that some recent tactics have crossed the line to wretched
excess, it seems highly doubtful that term limitations would significantly af-
fect the tone or content of senatorial review. Everyone knows that nomina-
tions are controversial essentially because justices now routinely resolve highly
controversial and important public issues.6 They do so virtually every term.

2. Even Ward Farnsworth describes strategic retirement as “bothersome.” See infra Ward
Farnsworth, The Case for Life Tenure, pp. 251-269. See also supra Calabresi & Lindgren,
pp. 15-98.

3. For a depiction of such tactics as statesmanship, see Owen Fiss, Dombrowski, 86 Yale
L. J. 1103 (1977).

4. See supra Calabresi & Lindgren, pp. 15-98.

5. See, e.g., Michael Comiskey, Seeking Justices: The Judging of Supreme Court Nominees
(2004).

6. For a blunt acknowledgment in the popular press, see David Brooks, Roe’s Birth, and
Death, N.Y. Times A23 (April 21, 2005).
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No matter how life tenure is limited, therefore, justices will still have an op-
portunity to resolve momentous questions; the stakes in any particular nom-
ination will, one would think, therefore remain high enough to trigger highly
contentious, sometimes ugly, hearings.

Other proponents of limiting life tenure argue that prolonged service on
the high court undermines conventional legal skills.” The problem is thought
to be that Supreme Court opinions have become sloppy and unmoored from
the relevant legal authorities; indeed, the workman-like job of jurist has been
transformed into the more elevated role of statesman or moral oracle. This,
needless to say, is a serious set of concerns, and addressing them effectively
would not only help to depoliticize the confirmation process but would also
have much larger political and social consequences. Nevertheless, even as-
suming that longevity on the Court is a cause of these problems, it is unlikely
to be a major cause. After all, many judges of the state courts and of the lower
federal courts use methodologies fundamentally like those employed by the
justices of the Supreme Court8 and appear to suffer from similar delusions of
grandeur. Apparently, then, the decline of the lawyers’ craft and the elevation
of the role of judge are a result of background intellectual and political trends.
These presumably include developments in legal philosophy, shifts in legal ed-
ucation, the iconic status of certain landmark decisions (such as Brown v.
Board of Education) and diffuse cultural factors. In light of all these possible
causes, a focus on limiting life tenure—at least at first glance—seems at best
narrow and at worst futile. More fundamentally, it is doubtful that legal con-
ventionalism is related to judicial humility or restraint.® It is at least possible,
for example, that common law techniques actually promote hubris!0 and that
strict textualism might require the justices to intervene pervasively and mas-
sively in economic and social policy.1

7. Saikrishna B. Prakash, America’s Aristocracy, 109 Yale L. J. 541 (1999); John O.
McGinnis, Justice Without Justices, 16 Const. Comm. 541 (1999).

8. See Hans Linde, Are State Constitutions Common Law?, 34 Arizona L. Rev. 215
(1992).

9. However, for a good example of the fairly common argument that there is such a
relationship, see Lino A. Graglia, Our Constitution Faces Death By “Due Process,” Wall Street
Journal A12 (May 24, 2005).

10. See Robert F. Nagel, Judicial Power and American Character: Censoring Ourselves in
an Anxious Age 129-32 (1994); Robert F. Nagel, Common Law and Common Sense, First
Things 42, 44 (February, 2004).

11. Consider, for example, the potential implications of a systematic implementation
of Justice Thomas’ interpretation of “commerce among the states.” See United States v.
Lopez, 514 U.S. 549, 584 (Thomas, J., concurring) (1995).
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Finally, some critics of life tenure think that the present system prevents
appropriate political responsiveness.2 Because turnover on the Court is slow
and irregular, the Court, it is said, tends not to respond soon enough or fully
enough to political dissatisfactions and aspirations. One version of this criti-
cism rather surprisingly suggests that better political responsiveness would
produce better legal craft because the public values conventional legal method-
ologies more than do the elites who exercise influence over the judiciary now.13
Other versions are primarily concerned that case outcomes are excessively at
variance with popular sentiments—a position sometimes derided as being
merely substantive or partisan. As to the empirical claim that the public would
push for legalistic values, my own position is that the confirmation process
has been too dominated by doctrinal and jurisprudential considerations and
that this emphasis is unfortunate precisely because it gives excessive influence
to elites.24 The “partisan” critique, however, seems to me to contain the seed
of a serious explanation for the wisdom of limiting life tenure; however, for
reasons that require separate development this critique should be recast in
broader cultural terms.

Given that most constitutional doctrines openly call on the justices to assess
the importance of public purposes (illegitimate, important, compelling, and so
on) and to determine how such purposes might best be achieved, it is certainly
plausible to think that the justices should be responsive to political preferences.
At the very least, the public has some relevant opinions about such quintes-
sentially legislative matters. The only real question (if everyone were not so in-
ured to the practice of modern constitutional law) is why anyone would think
that the justices’ opinions are especially relevant. Of course, this democratic ob-
jection to judicial autonomy becomes more intense when combined with sub-
stantive disagreement with the outcomes of the Court’s decisions. But the dem-
ocratic objection does not for this reason become nothing but the ideological
objection, and no amount of cynicism or realism can make the two the same.

Since most observers profess attachment to democratic values and all are
intensely unhappy with some of the Court’s outcomes, the curious fact is that

12. See supra Calabresi & Lindgren, pp. 15-98.

13. See infra Farnsworth, pp. 251-269.

14. See Robert F. Nagel, Advice, Consent, and Influence, 84 Northwestern U. L. Rev. 858
(1990).
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the democratic objection, while commonly voiced, has not had more traction
intellectually or politically. (Why, for example, was life tenure not limited
years ago?) One major component of an explanation for American tolerance
for judicial power and autonomy is the well documented fact that the justices’
decisions are seldom far out of line with the preferences of national majori-
ties as measured by polls or by working majorities in Congress.t> They some-
times are, as in the case of flag desecration and partial birth abortion. But usu-
ally the Court’s decisions are not counter-majoritarian in this sense. It seems
to many, then, that there is no burning need for better political responsive-
ness through more frequent and more regular turnover because those aging,
insulated justices somehow manage to be reasonably sensitive to majoritarian
preferences.

The democratic objection to judicial isolation, therefore, must either re-
main a largely abstract concern or it must be re-conceptualized in broader po-
litical and cultural terms. A first step towards a re-conceptualization is to re-
sist the widespread undervaluation of federalism¢ and consider the fact that
the substantive outcomes imposed by the Court do frequently conflict with
officially registered preferences of majorities within state and local govern-
ments. On some issues, including not only high profile issues like abortion
but also low visibility issues such as vagrancy laws and the regulation of anony-
mous campaign literature, the Court’s decisions conflict with preferences au-
thoritatively expressed in most of the states.2” On many others those decisions
conflict with majoritarian preferences expressed in a significant number of
states. Whatever its immediate benefits, judicial interference with local democ-
racy inevitably does serious damage even if that interference reflects the val-
ues of national majorities.’® It undermines and frustrates local political action
that requires effort and sacrifice. It forces homogeneity on regions and pop-
ulations that still exhibit significant diversity in morality, religion, econom-
ics, and politics. And it moves effective decisionmaking away from where peo-

15. See, e.g., Comiskey, supra n. 5, at 177; L. A. Powe, Jr. Are “The People” Missing in
Action (and Should Anyone Care)?, 83 Texas L. Rev. 856, 886—89 (2005).

16. Many decry the impoverishment of political life at the local level, but few are con-
cerned about the weakening of state institutions. For a discussion of this combination of
views and an argument that political activity at the state level helps maintain political life
in local communities, see Robert F. Nagel, States and Localities: A Comment on Nisbet’s
Communitarianism, 34 Publius 125 (2004).

17. Stenberg v. Carhart, 530 U.S. 914 (2000); Chicago v. Morales, 527 U.S. 41 (1999);
Mclntyre v. Ohio Elections Commission 514 U.S. 334, 371 (Scalia, J., dissenting) (1995).

18. | attempted to elaborate on this claim in The Implosion of American Federalism,
85-179 (2001).
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ple live and work so that politics comes to be unsatisfying—less personal,
more staged, and largely beyond control.

A second step towards a fuller understanding of the democratic objection
is to recognize that, whether one agrees or disagrees with the outcomes im-
posed by the Court, those outcomes very frequently relate to issues, like the
limits of sexual freedom and respect for human life, that are central to indi-
viduals and society. Thus, in those instances where the Court has departed
from the preferences of national majorities (as occasional as those departures
may be), it has sometimes done so in circumstances that can provoke anger
and even despair. And in the more common instances where the Court inter-
feres with local majorities, the Court’s program often interferes with locally
expressed preferences precisely where their intensity is highest. The result, of
course, goes beyond frustration and passivity to a deeper fury and alienation.
To say that the Court’s program has not generally offended national majori-
ties, then, is far from saying that it is justified or without dangerous conse-
quences.

A third step is to acknowledge that the Court’s program is now normal and
pervasive. Despite the fact that most justifications for judicial review entail
some degree of exceptionality,1® over the past several decades there is virtually
no aspect of ordinary life that has not been the subject of one judicial foray
or another. This familiarization naturally induces increased reliance on courts
and corresponding political enervation. But it also creates a kind of back-
ground anxiety and insecurity because no aspect of public policy is immune
from potentially far-reaching judicial intervention—not ordinary decision-
making in public schools, not the content of holiday celebrations, not even
the nature of marriage. Institutions, laws, and customary arrangements are
all made precarious, subject to the possibility of sweeping changes initiated
by obscure activists using intellectual tactics understood only by lawyers and
judges.

Finally, it is important to consider the degree to which the Court’s program
is increasingly characterized by authoritarian claims on behalf of judicial
power.20 These claims not only discourage participation by the other branches
and levels of government in constitutional decisionmaking—which, | repeat,

19. I mean, for example, well known arguments that the Court should vigorously pro-
tect discrete and insular minorities, or society’s most fundamental values, or preferred
rights like free speech. Even general textualist justifications of the sort found in Marbury
v. Madison presume that subjects not covered by the text are outside judicial oversight.

20. For one interesting account of this growing authoritarianism, see Larry D. Kramer,
Forward: We the Court, 115 Harv. L. Rev. 4 (2001).
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is decisionmaking on virtually all significant political and moral issues— but
also stigmatize dissenters as irresponsible and dangerous outsiders. The pre-
dictable result is to aggravate an already ugly climate of fear and hatred.

In short, the democratic objection to justices’ insulation from political in-
fluence is not, or should not, be premised on national majoritarianism as an
overriding value. It should focus instead on the effects of the Court’s behav-
ior on the quality of political life at every level. The damage done by that
record is not confined to jurisprudential or majoritarian values. In my view,
the damage is ultimately cultural. Over the past sixty years, the Court’s use of
its power, whatever good it has accomplished on discrete issues, has height-
ened social conflict, drained political self-confidence, undermined healthy
local political participation, and impoverished the scope and significance of
public decisionmaking. This aspect of the Court’s record, while certainly more
diffuse than the substantive outcomes of its cases, is destructive and should
be of concern even to those who share the political preferences promoted by
the Court. But, once again, even if it is of concern, what about this record
justifies attention to the issue of life tenure?

It may be that the Court’s record does not often depart from majoritarian
preferences as measured by national opinion polls and congressional action,
but it does appear to have departed from those preferences as measured by
presidential elections. Since at least 1970 there has been a sustained effort by
both Republican and Demaocratic presidents to appoint justices who will re-
duce the role of the Supreme Court in resolving controversial social and po-
litical problems. This campaign was originally traceable to political dissatis-
faction with Warren Court decisions on such matters as school integration and
police practices, but it eventually became an expression of dissatisfaction with
decades of Burger and Rehnquist Court decisions on abortion, flag burning,
and a host of other social issues. Although national majorities did not disap-
prove of all or even most of these decisions, many of them represented a deep
and continuing insult to core constituencies of the Republican Party, whose
presidents have made most of the appointments to the Court since 1970.
Moreover, some of the decisions, notably the intervention in the Florida pres-
idential election of 2000 but also the abortion and flag desecration decisions,
represented acute insults to important components of the Democratic Party.
In short, for decades there has been a widespread, if deeply ambivalent, sense
that the Court needs to be constrained. However, this sense, while producing
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some effective responses on particular issues, has not been potent enough to
induce the use of the strongest available political checks on judicial author-
ity.21 Jurisdiction stripping bills are periodically introduced but are always
voted down, as are proposed constitutional amendments aimed at reversing
even profoundly unpopular decisions of the Court. In recent decades, the
main check, other than the occasional enactment of recalcitrant statutes, has
been the nomination to the Court of individuals who profess themselves to be
opposed to judicial lawmaking or activism and who appear to be politically
and jurisprudentially moderate. That is, political dissatisfaction has been suf-
ficiently widespread and effective to induce rhetorical and stylistic concessions,
but at the operational level the justices remain adamant about continuing the
overall practice of modern judicial review.

The inexorable march of judicial control and authority is the result of a
complex interplay between the Court and an ultimately compliant culture.22
The sources of that compliance are, of course, complex. One source, no
doubt, is the Court’s ability to reflect (or at least not unduly offend) the pref-
erences of national political majorities, which find their expression mainly in
the confirmation process.z> Another, in my view, is cultural depletion—that
is, the very sense of enervation, self-doubt, and anxiety that the Court has

21. For detail on political opposition to the Court, see L. A. Powe, Jr., supra n. 15 at
864-84. Powe thinks much of this opposition is regrettable and that its time has passed.
Id. at 894.

22. One such factor is the high respect Americans have for rule-of-law values. This
holds even for those who have great cause to disapprove of many substantive outcomes.
See, e.g., Theodore B. Olson, Lay Off Our Judiciary, Wall Street Journal A16 (April 21,
2005). | attempted a broader survey of these factors in The Implosion of American Federal-
ism, supra n. 18. For a complacent view of the American attitude toward judicial author-
ity, see Larry Alexander & Lawrence B. Solum, Book Review Popular? Constitutionalism?,
118 Harv. L. Rev. 1594, 1638 (2005).

23. See generally Comiskey, supra n. 5, passim. However, |, at least, am using the word
“majorities” in a specific and somewhat artificial way. It is by no means clear that the mod-
eration (as observers like Comiskey would term it) induced by the confirmation process
is an indicator of national majoritarian preferences in any quantitative sense because the
Senate itself is notoriously and intentionally unrepresentative by that measure. The Pres-
ident’s choice of nominees may well be a better (but still highly imperfect) indicator of
majoritarian preferences. Nevertheless, the Senate does register political preferences in the
way that the Constitution calls upon such preferences to be registered. These are “ma-
joritarian” in the same loose but authoritative sense that the results of state legislative
processes are majoritarian within their jurisdictions—or as the decision of a president to
nominate to the bench someone who reflects the beliefs of the base of his Party. All these
decisions reflect majority preferences to the extent and in the way that the Constitution
permits.
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helped to create. But ultimately the sources of our continuing acceptance of
pervasive judicial oversight must, | think, be sought in certain abiding aspects
of the American character: our pragmatism, which tends to favor results over
process; our optimism, which can sometimes take the form of impatient per-
fectionism; and, perversely, our underlying fear of disintegration, which seeks
security in imposed solutions. The justices’ behavior can be expected to change
only when these larger forces are either harnessed or influenced. Proposals to
limit life tenure, as narrow as they are in comparison to the scope of the prob-
lem, have some potential for operating effectively on the cultural causes of ju-
dicial excess.

Because the justices, like many other participants in the political system,
have come to see American politics as often feckless and sometimes danger-
ously chaotic, they tend to see political resistance to the exercise of judicial
power as illegitimate and even anarchic. This is especially true when political
initiatives directly challenge the Court’s interpretive function. Unfortunately,
the Court often reacts with re-doubled efforts to displace representative insti-
tutions. One advantage of proposals to limit life tenure is that they could
communicate dissatisfaction without challenging any specific doctrines or re-
sults and might, therefore, be perceived by the justices and the public as rep-
resenting constructive criticism.

The corresponding disadvantage, however, is that the proposals are so sep-
arate from interpretive criticism that they might easily be understood as being
calls for better legal craftsmanship or more vigor and thus as implicit en-
dorsements of the Court’s pre-eminent role. Even a broader message about
the need for better political responsiveness could be heard as an endorsement
of frequent (but politically sensitive!) interventions in public policy. Such risks
can be reduced if the proposed reforms are presented as partial and initial re-
sponses to the broad cultural damage that the Court has done. The idea of
limiting life tenure, that is, could be defended in a way that helps the public
and even the justices begin to consider the real political and cultural harms
caused by the Supreme Court’s behavior over many decades. It could be pre-
sented so as to challenge entrenched assumptions about how judicial deci-
sionmaking is a pragmatic way to achieve progress and to ward off conflict
and chaos.

It might well be that emphasis on the cultural damage done by the Court
would be seen as an irresponsible attack on an essential institution and thus
as further evidence of the need for reliance on an insulated judiciary. This em-
phasis, however, carries less risk of a defensive reaction than do many reform
proposals. Even a severe critique of the kind proposed would not necessarily
challenge specific case outcomes or constitutional doctrines or interpretive
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methodologies. The critique of the Court’s insulation could be less that the
justices have been insufficiently responsive in specific substantive areas and
more that they have been insufficiently responsive to a widely shared sense
that the overall pattern of their interventions has been damaging. The politi-
cal message that the justices have ignored is that a healthy political culture re-
quires a more restrained judicial role.

An important part of this critique, it must be admitted, would have to in-
clude a forthright discussion of the Court’s destructive impact on state and
local governments. Some of the justices themselves might be attentive to this
aspect of the critique, but it is not an argument that would especially appeal
to either the pragmatic or perfectionist instincts of many Americans. Still,
there remains enough of a tradition of localized government that it might be
fruitful to engage in an unapologetic inquiry into the social costs of the po-
tent de-legitimization of state and local institutions brought on by the civil
rights revolution.*

The historical and cultural reasons for American attachment to the Court’s
power are so large as to dwarf any particular reform proposal. Indeed, they
are so large that for decades they have blocked any effective efforts to change
the overall pattern of judicial behavior; the result is a kind of political taboo
against challenging the Court. Our dependence is so great that concrete steps
aimed at restraining judicial power have become politically almost unthink-
able. Perhaps the most significant advantage of the proposal to limit life tenure
is that there is a commonsensical and unthreatening appeal to the notion that
the prerogative of exercising great power should not go on endlessly into old
age. It is remotely possible, therefore, that this is one reform aimed at the
Court that could overcome the taboo. If the public discovers that the sky does
not fall when the Court is challenged in this small way, perhaps the ingrained
habit of excessive deference will begin to fall away and other constructive chal-
lenges might become possible.

In short, limiting life tenure is a slight and indirect solution to a truly mas-
sive problem, but precisely for that reason it might be a useful step. If even
this first step is not possible, we will be faced with yet another sign of the ex-
tent to which the Court’s role, while highly destructive to important social and
political values, is impervious to challenge.

24. See Robert F. Nagel, supra n. 16 (discussing potential implications of Theda
Skocpol’s arresting book, Diminished Democracy: From Membership to Management in
American Civic Life (2003).



Checks and Balances:
Congress and the
Federal Courts

Paul D. Carrington”

The problem of superannuated justices is fully stated by Steven Calabresi and
James Lindgrent and others in this symposium. Robert Nagel has stated addi-
tional reasons for Congress to address that problem as part of a larger one.2 My
reasons like his go beyond concern for the disabilities of aging or the politics of
the appointment process. The Court needs to be less exalted as an icon. It ought
to be seen as a part of a larger institution, the federal judiciary, a vast enterprise
afflicted with normal human failings, which should be as accountable to the
other branches of government as those branches are to it. Congress has long
neglected its duty implicit in the constitutional doctrine of separation of pow-
ers to constrain the tendency of the Court, the academy and the legal profession
to inflate the Court’s status and power. The term “life tenure” is a significant
source of a sense of royal status having not only the adverse cultural effects noted
by Nagel, but also doleful effects on the administration and enforcement of law
in the other federal courts for which the Court and Congress share responsibil-
ity. Fixing the superannuation problem will not fix everything, but it would be

* Professor of Law, Duke University. Special thanks to Roger Cramton, Richard Ep-
stein, Peter Fish, George Liebmann, Judith Resnik, and Steve Yeazell for thoughtful re-
sponses to an early draft of this paper. Kristin Seeger helped with the documentation.

1. See supra Steven G. Calabresi & James Lindgren, Term Limits for the Supreme Court:
Life Tenure Reconsidered, pp. 15-98.

2. See supra Robert F. Nagel, A Comment on Limiting Life Tenure, pp. 127-136. In the
same vein is Robert F. Bauer, A Court Too Supreme for Our Good, Washington Post (Aug.
7, 2005).
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a benign step in the right direction. I will conclude by suggesting numerous re-
lated reforms that might help more, all of which have been proposed to Con-
gress in times past. Perhaps legislation addressing the superannuation problem
would make it more likely that other needed reforms might be achieved in the
future, by Congress or by a judiciary more aware of its own frailties.

The Constitution in Congress

The arguments made by numerous authors3 that statutory term limits of
any kind would violate Article 111 of the Constitution are framed as if ad-
dressed to the Court and its celebrants. But the forum to consider those ar-
guments is Congress.4 | commend to Congress the contrary views on consti-
tutionality expressed in this symposium by Roger Cramton,5 Scot Powe,8 and
Sanford Levinson.” As they contend, the purpose of Article 111 is to assure the
independence of the federal judiciary by securing judges from reward or in-
timidation. The constitutional objections to term limits legislation rest on re-
strictive readings of the terms “good behavior” and “one Supreme Court” that
cannot be justified by reference to any substantial public harms that might re-
sult from a more generous reading that allows Congress to do its job. Justices
have long interpreted the text of the Constitution loosely, a practice that may
indeed have been indispensable in keeping the Republic more or less on track
for two and a quarter centuries. It would be ironic if an uncharitable reading
of that text led Congress in an action of self-restraint to forego enactment of
reasonable constraints on justices who are seldom constrained by mere texts
intimating a principle they deem improvident.

3. See supra Calabresi & Lindgen, pp. 15-98; see infra Ward Farnsworth, The Case for
Life Tenure for Supreme Court Justices, pp. 251-269; see infra John Harrison, The Power of
Congress over The Terms of Judges of the Supreme Court pp. 361-373; see infra William Van
Alstyne, Constitutional Futility in Statutory Term Limits for Supreme Court Justices, pp.
385-402.

4. David P. Currie is providing a history of Congressional attention to the Constitu-
tion. See his The Constitution in Congress: Democrats and Whigs 1829-1861 (2005); The
Constitution in Congress: the Jeffersonians, 1801-1829 (2001); The Constitution in Congress:
The Federalist Period 1789-1801 (1999). It is fair to say that Congress has been willing and
able to read the Constitution for itself.

5. See infra Roger C. Cramton, Constitutionality of Reforming the Supreme Court by
Statute, pp. 345-360.

6. SeesupraL. A. Powe, Jr., “Marble Palace, We've Got A Problem—uwith You”, pp. 99-113.

7. See infra Sanford Levinson, Life Tenure and the Supreme Court: What is to Be Done?,
pp. 375-383.
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If Congressional legislation imposing term limits on justices were en-
acted and were then held unconstitutional by the Court, it would be time
to think about a constitutional amendment. At such a time an amendment
might be a realistic possibility. Until then, academic objections to the con-
stitutionality of such legislation should be recognized as arguments for the
status quo.

The Supreme Court As the One Among Many

Perhaps in part because my professional preoccupation for the last half a
century has been not with the Supreme Court but with other federal courts,
I view the “one Supreme Court” as the center of a network of subordinate
institutions that should be and are constitutionally accountable to repre-
sentatives of the people they serve. The “lower” courts shape themselves to
the highest Court and also influence the Court in ways making them insep-
arable. When the whole enterprise has overreached itself, as it has, that is a
problem that Congress has a constitutional duty to address.8 The Court, af-
flicted with its quasi-royal sense of itself, has led the federal courts at all lev-
els to forsake the modest role of deciding the cases and controversies that
the Constitution commissions them to decide in order to concentrate on the
more exalted and gratifying work of making law on subjects of their own
choosing.

Although political scientists and others occupied with opinion sampling
may question my premise,? | share with others (at least some of whom are fed-
eral judges) a sense that there is in the land a growing hostility to the federal
judiciary and to the government of which it is a part. Why should this be? One
possible reason is that foretold by Montesquieu, that a republic’s status as The
Great Power results in an infection of arrogance causing its citizens to be more
resentful of the leaders who govern them.10 Perhaps he was right; there is
surely evidence of an infection of arrogance in many American institutions.
Resentment also seems to be associated with despair over the nation’s moral

8. See infra Farnsworth, pp. 251-269; see infra Harrison, pp. 361-373; see infra Philip
D. Oliver, Increasing the Size of the Court as a Partial but Clearly Constitutional Alternative,
pp. 405—414; see infra Van Alstyne, pp. 385-402.

9. See infra Stephen B. Burbank, An Interdisciplinary Perspective on the Tenure of
Supreme Court Justices, pp. 317-342; but see Martha Neil, Half of U.S. Sees Judicial Activism
Crisis, ABA J., eReport, (September 30, 2005).

10. Charles Secondat de Montesquieu, The Spirit of Laws, Book VIII, Chap. 4 (Thomas
Nugent trans., London: Nourse, 1750).
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state,! and with a retreat from the optimism of The Enlightenment on which
our national ideology rests.12 Whatever the causes, those who retain progres-
sive hopes, and see law as a possible instrument of their achievement, as | do,
would do well, 1 perceive, to concede that fellow citizens protesting the moral
and political leadership of an unaccountable judiciary placed on a pedestal of
immortality may have a point. Prudence calls for an offer of compromise and
that is in my mind what our term limits proposals are about.

The Founders’ Surprise

Those who wrote Article 11 did not see the federal judiciary, even the
Supreme Court, as the superlegislators they have become. The judges who
were known to the Founders were employed merely to decide contested cases.
In the common law tradition familiar to eighteenth century lawyers, the judges
entertaining appeals heard legal arguments and then expressed their decisions
separately and orally, leaving it to a reporter and his readers to derive if pos-
sible any legal principles that might have been expressed in their diverse and
unrehearsed utterances, a system depicted by Tennyson as “a lawless science,”
a “codeless myriad of precedent,” and a mere “wilderness of single instances.”13
Judges made law, but unselfconsciously as they tried to apply it. So long as
they made law only in that modest way, they were indeed, as Alexander Hamil-
ton assured us, “the least dangerous branch.”14 One might fear or resent their
power over litigants, but they were not viewed as effective makers of public
policy.

That changed in 1801 with the appointment of John Marshall as Chief Jus-
tice. Marshall’s first decision came in the form of a written opinion of the

11. | take this to be the subtext of Thomas Frank, What's the Matter with Kansas? How
Conservatives \Won the Heart of America (2004).

12. Louis Dupre, The Enlightenment and the Intellectual Foundations of Modern Culture
153-54 (2004); Jonathan Hill, Faith in the Age of Reason: The Enlightenment from Galileo
to Kant 7 (2004).

13. Alfred Lord Tennyson, “Aylmer’s Field,” lines 435—439, in The Poetic and Dramatic
Works of Alfred Lord Tennyson 241, 246 (1898).

14. The Federalist Papers 78: “the judiciary is beyond comparison the weakest of the
three departments of power.” And see Alexander M. Bickel, The Least Dangerous Branch:
The Supreme Court at the Bar of Politics (1962). Montesquieu put it most strongly: “Of the
three powers above mentioned, the judiciary is next to nothing.” Supra n. 10, Book XI,
Chap. 6.
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Court signed by all seven Justices.!s Writing such an opinion is a deliberate
legislative act quite different from any envisioned by those who created the
Court. The importance of the device in elevating the judicial power was con-
firmed by its immediate adoption by state courts, and, before long, by courts
of other nations, not least including England.16 Combined with the unques-
tioned constitutional power to invalidate legislation, the opinions of the Court
soon became the source of constitutional law, making the justices authors and
sometime revisors of a constitution that is an extended elaboration of the text
written in 1787 and seldom amended by the almost impossible process set
forth in its Article V. This transformation of the Court was recognized and
decried by Jeffersonians as an illegitimate seizure of legislative powers.1

And in 1805, the Jeffersonian leaders of the Senate wisely forswore use of its
impeachment power as a means of correcting Justice Samuel Chase’s misguided
Federalist politics.i8 But the resulting practice of legislative restraint liberated
those writing the subtextual constitutional law from any direct personal ac-
countability for the political decisions they had become empowered to make. It
became metaphorically appropriate, even if not literally correct, to speak of jus-
tices as officers enjoying “life tenure,” a phrase previously reserved for royalty.

In a constitutional scheme of “checks and balances”, what were the checks
to prevent justices from gradually rewriting the Constitution to accord to their
preferences? This is an obvious question having no obvious answer. And the
Founders’ miscalculation in leaving that question open was soon recognized.
In the first half of the nineteenth century, all American state constitutions were
revised to assure some form of rotation in high judicial offices and/or to pro-
vide other means of correcting bad law made by state judges in the opinions
of their courts.1® Frederick Grimké, a justice of the Ohio Supreme Court ex-

15. The first appearance of the opinion of the court came in Talbot v. Seeman, 1 Cranch
1(1801).

16. See Paul D. Carrington, Butterfly Effects: The Political Consequences of Law Teach-
ing, 41 Duke L. J. 741, 753-754 (1992).

17. E.g., John Taylor, Construction Construed and Constitutions Vindicated (1820).

18. See William H. Rehnquist, Grand Inquests: The Historic Impeachments of Samuel
Chase and President Andrew Johnson 22-27 (1992).

19. A Federalist legislature in New Hampshire in 1813 expelled all the Democratic
judges from the state courts. Edwin D. Sandborn, History of New Hampshire from Its First
Discovery to the Year 1830 260—61 (1875). The Democratic legislature elected in Kentucky
in 1824 fired all members of their highest court (who were Whigs) and replaced them, as
punishment for decisions having unwelcome impact on tenants and debtors. Arndt H.
Stickles, The Critical Court Struggle in Kentucky, 1819-1829 (1929). For a review of issues
and literature in later times, see Paul D. Carrington, Judicial Independence and Democra-
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plained the view generally prevailing in antebellum times.20 He expressed what
would later be designated as Legal Realism—the observation that high court
judges are making political decisions—and he concluded that “[i]f then the
judges are appointed for life, they may have the ability to act upon society,
both inwardly and outwardly, to a greater degree than the other departments.”
And, he added, “if it is not wise to confer a permanent tenure of office upon
the executive and legislative, it should not be conferred upon the judiciary;
and the more so, because the legislative functions which the last perform is a
fact entirely hidden from the great majority of the community.”2

Living with the Mistake:
The Federal Courts in the Nineteenth Century

Although few of his contemporaries expressed disagreement with Grimké,
nothing was done by Congress in his time to limit the terms of justices sit-
ting on the Supreme Court of the United States. There were reasons that this
was so.

One was that the Supreme Court was an organ of a weak national govern-
ment and was generally held in limited regard. When the Court proclaimed
the rights of the Cherokee to remain in Georgia,?? President Jackson simply
defied it.22 When it unconstitutionally declared itself to be the premier au-
thority on the nation’s private law governing contracts and property,24 a deci-
sion said to result from the superannuation and arrogance of Justice Story,
the state supreme courts ignored it. When a minor war arose between politi-
cal factions in Rhode Island, the Court timidly feared to decide which was le-

tic Accountability, 61-1 L. & Contemp. Probs. 79 (1998) (Paul D. Carrington & D. Price
Marshall, eds).

20. Frederick Grimké, Considerations upon the Nature and Tendency of Free Institutions
(H.W. Derby & Co., Cincinnati 1848), republished by Harvard University Press in 1968.

21. Id. 355.

22. Worcester v. Georgia, 31 U.S. 515, (Pet.) 560—-63 (1832). See generally Jill Norgren,
The Cherokee Case: The Confrontation of Law and Politics (1996).

23. For an account, see Edward A, Miles, After John Marshall’s Decision: Worcester v.
Georgia and the Nullification Crisis, 39 J. S. Hist. 589 (1973).

24. Swift v. Tyson, 41 U.S. 1 (16 Pet.) (1842).

25. John Chipman Gray, The Nature and Sources of Law 253 (1909). The unconstitu-
tionality of the decision was declared by the Court in Erie R. R. v. Tompkins, 304 U. S. 64
(1938).
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gitimate.26 When it declared that Americans of African ancestry had no
rights,2’ the nation led by President Lincoln initiated a war to overrule it.
When it seemed that the Court might impede the war effort, Lincoln ap-
pointed a tenth justice to assure that it would not be able to marshal the votes
to do s0.28 When the chief justice issued a writ of habeas corpus to free a cit-
izen who was organizing resistance to the military draft,2® Lincoln ordered the
Army to defy the writ. When it seemed that the Court might invalidate Re-
construction legislation, Congress foreclosed its jurisdiction.3® And when the
Court later invalidated the federal income tax,3! it was in due course reversed
by constitutional amendment.32 No contested policy of substantial national
concern that was announced by the Court in the nineteenth century was ef-
fectively maintained.

It may also have been pertinent that nineteenth century federal judges were
more frequently selected for their political prominence.33 Virtually all justices
were then veterans of the political campaign trail because only such persons
were visible to the Presidents who nominated them or the Congressmen who
confirmed them. Most were therefore able to maintain social and political ties
to the legislators working elsewhere in the Capitol, and with those in the re-
gions from which they came. And they were therefore less likely to see them-
selves or to be seen by others as persons of exceptional power and status. Nor
was their high status entirely dependent on that of the office they held.

And to the extent that the Court successfully exercised significant political
power in the nineteenth century, its decisions generally involved enforcement
of the federal Constitution against allegedly miscreant state legislatures. In that
way, the Court played a significant role in the advent of America’s Gilded Age

26. Luther v. Borden, 48 U.S. 1 (7 How.) (1849).

27. Scott v. Sandford, 60 U.S. 393 (19 How.) (1857). The decision in that case was at
the time encouraged by the President and leading Senators. On its effects, see Martin Siegel,
The Taney Court, 1837-1864 66—68 (1987); Don E. Fehrenbacher, The “Dred Scott” Case:
Its Significance in American Law and Politics 307-313 (1978).

28. On Lincoln’s appointment of Stephen Field, see Paul Kens, Justice Stephen Field:
Shaping Liberty from The Gold Rush to The Gilded Age 95-96 (1997).

29. Ex parte Milligan, 71 U.S. 2 (4 Wall.) (1866).

30. Ex parte McCardle, 74 U.S. 506 (6 Wall. 318) (1868).

31. Pollock v. Farmers Loan & Trust Co., 158 U. S. 429, 601 (1895).

32. See Robert Stanley, Dimensions of Law in the Service of Order: Origins of the Federal
Income Tax 1861-1913 at 225-229 (1993).

33. See, e.g., Maeva Marcus, Allen Chair Symposium 2004 Federal Judicial Selection:
Symposium Article Federal Judicial Selection: The First Decade, 39 U. Rich. L. Rev. 797
(2005).
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by invalidating state laws enacted to protect workers or regulate business.34 But
Congress and the President did not much mind these transgressions, for it was
only state governments that were directly disadvantaged. And Christopher
Tiedemann, a leading constitutional scholar of the era could reassure the na-
tion that it need not worry: “the Congress has power to increase the number
of the Supreme Court judges, and thus, with the aid of the President, to
change the composition and tendencies of the Court. If at any time the
Supreme Court should too persistently withstand any popular demand in a
case in which the people will not submit to the judicial negative, by an in-
crease in the number of judges...the popular will may be realized.”3s

Finally, it was the fact in the nineteenth century that substantial turnover
occurred naturally. Many died while in office, some at advanced ages, but
some at ages not so advanced. And some retired without pay. One cause of
such resignations was the requirement imposed on the justices by Congress
that they “ride circuit” in order to remain in contact with the people whom
they governed.3¢ An aim of the requirement was to assure that the justices
would write opinions of the court that expressed “the common thoughts of
men.”37 Circuit-riding required annual trips, often of considerable length, and
in horse-drawn vehicles or dangerous steamboats.

The Judiciary Act of 1891
Creation of Courts of Appeals

The relatively humble status of the Court began to change in 1891 when
Congress created the Circuit Courts of Appeals to review most judgments of

34. Howard Gillman, The Constitution Besieged: The Rise and Demise of Lochner Era Po-
lice Powers Jurisprudence (1993);William J. Novak, The People’s Welfare and Regulation in
Nineteenth Century America (1996); Own Fiss, Troubled Beginnings of the Modern State,
1888-1910 (1993).

35. Christopher G. Tiedeman, The Unwritten Constitution of the United States 162
(1890).

36. An elaborate history of the practice is provided by Joshua Glick, On the Road: The
Supreme Court and the History of Circuit Riding, 24 Cardozo L. Rev. 1753 (2003).

37. The phrase was provided by Thomas Cooley, a Chief Justice of Michigan and the
premier constitutionalist of the late nineteenth century. On receiving an honorary degree
from Harvard, he cautioned that: “the strength of law lies in its commonplace character,
and it becomes feeble and untrustworthy when it expresses something different from the
common thoughts of men.” A Record of Commemoration, November 5 to November 9, 1886,
On the Two Hundred Fiftieth Anniversary of Harvard College 95 (1886).
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federal trial courts.3 The purpose of the new law as proclaimed by its princi-
pal champion in the House of Representatives was to achieve “the overthrow
and destruction of the kingly power” of the federal trial judges by subjecting
them to closer appellate review than the one Supreme Court had provided.3®
Prior to the Act, appeals had seldom been allowed in criminal cases (which
were then few in number) or in civil cases involving lesser amounts (of which
there were many). In those matters, the trial court had the last and only say.
The Court after 1891 continued to hear some direct appeals from lower fed-
eral courts as well as from highest state courts, and entertained appeals from
the intermediate appellate courts. But the Justices were relieved of the odious
duty of riding circuit.40

The national economy emerging in the last decades of the nineteenth cen-
tury brought with it the idea of human capitalism and admiration for all forms
of expertise. Professional training became more highly valued in all fields of pro-
fessional work,*! not least including law, and became a major source of status
in the middle class.#2 The judiciary accordingly began to present themselves
more as men of academic learning and less as men of proven political judgment.
The Court, and lower federal courts as well, would by the late twentieth cen-
tury be all but divested of judges with experience as legislators or as candidates
for any public office.43 They became more the instruments of a professional elite.

And the notion that the law, even the Constitution, is a mystery requiring
professional training to comprehend became increasingly fashionable. Con-
trary to early nineteenth century practice in many states, bar organizations
appeared; they proclaimed and sometimes even sought to enforce standards
of professional conduct for lawyers.4 The American Bar Association arose in
1878 as a voluntary association of elite lawyers with a broad agenda of law re-

38. The story of the enactment is told by Felix Frankfurter & James M. Landis, The
Business of the Supreme Court 86-102 (1928).

39. 21 Cong Rec. 3403 (1890).

40. It was essentially a “dead letter” by the time the statute was passed. Frankfurter &
Landis, supra n. 38 at 87.

41. Magali Larsen, The Rise of Professionalism (1977).

42. Burton Bledstein, The Culture of Professionalism: The Middle Class in the Develop-
ment of Higher Education 80-92 (1976).

43. Sandra Day O’Connor was the one member of the Court over the last quarter cen-
tury who had any experience as a legislator; she served briefly in the Arizona senate. Her
experience is recounted in Sandra Day O’Connor, The Majesty of the Law: Reflections of A
Supreme Court Justice 106—107 (2003).

44. Professions and Professional Ideologies in America (Gerald L. Geison ed., 1983); The
New High Priests: Lawyers in Post-Civil War America (Gerard W. Gawalt ed., 1984).
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forms.45 And university law schools materialized.46 Along with these develop-
ments came a growing sense on the part of the public and of Congress that
judges were experts who should be trusted to do their work on their own
terms, much as lawyers, doctors, engineers and public schoolteachers were
then trusted to do their jobs as well as possible for the benefit of those they
served with scant accounting for any mistakes they might make.

To maintain their own professional standards and validate that growing trust,
each justice came to need the help of a legal secretary or law clerk. And they
came generally to prefer young assistants certified by their law teachers to be in-
dividuals of uncommon intellect and energy. This practice became the source
of a stable relationship between the justices and the law professors at the schools
from which the law clerks were drawn, but weakened ties among the justices.4

Progressive Judicial Law Reform

Then came the Progressive reform politics of 1900-1915, a development
rooted in part in growing confidence in professional expertise as a confirma-
tion of the Enlightenment notion that social problems can be solved by well-
trained professionals. Roscoe Pound in 1906 famously expounded his “causes
for popular dissatisfaction with the law” as including mindless technicalities
that wise lawyers could eliminate.#¢ One Progressive campaign was an effort
to improve the judiciary by means of “merit selection.”#® But it was also Pro-
gressive to assure the accountability of the judiciary for decisions laden with
political consequences by means of constitutional referenda, recall elections
and the like.50 And the professional training and status of judges were not
deemed sufficient to justify conferring on them royal “life tenure” and the

45. An account is Edson Sunderland, History of the American Bar Association and Its
Work (1953).

46. Robert Bocking Stevens, Law School: Legal Education in America from the 1850s to
the 1980s (1983).

47. Bradley J. Best, Law Clerks, Support Personnel, and the Decline of Consensual Norms
on the United States Supreme Court 1935-1995 (2002).

48. 29 A. B. A. Rep. 503.

49. Proposed by Albert Kales in 1914, it was first adopted in Missouri in 1940. Maura
Ann Schoshinski, Towards an Independent, Fair and Competent Judiciary: An Argument for
Improving Judicial Elections, 7 Geo. J. Legal Ethics 839 (1994).

50. For a contemporaneous expression of the Progressive view, see Gilbert E. Roe, Our
Judicial Oligarchy (1912).
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power to make almost irreversible political decisions. These ideas did not,
however, find their way into the federal government.5!

William Howard Taft

President Taft played an enormous role in the history of the Court and in
the transformation of the entire federal judiciary. He had been a federal judge
and a law school dean in Cincinnati.52 While campaigning for the presidency
in Pocatello, Taft uttered words foretelling his future role. “I love judges and |
love courts,” he told the voters. “They are my ideals. They typify on earth what
we shall meet hereafter in heaven under a just God.”s3 During his four years as
President, Taft had occasion to appoint no fewer than six members of the
Supreme Court in whom he presumably detected a measure of divinity. After
losing the presidency in 1912, he moved to Yale and wrote about constitutional
law, chiefly as it serves to constrain his successors in the White House.>*

In 1921, President Harding appointed Taft chief justice to preside over the
Court on which many of Taft’s own appointees sat.>> He became a powerful
voice for a vision of the federal judiciary as a super-professional elite. In this
role, he overwhelmed the opposition of Justice Louis D. Brandeis, whose views
were generally those reflected in this essay.

The Judiciary Act of 1922:
Creating The Judicial Conference

Among Chief Justice Taft’s first acts was to forsake the practice of abstain-
ing from any effort to influence legislation in Congress, a practice established

51. Pound did express a vision of the role of federal as well as state appellate courts, see
Paul D. Carrington, The Unknown Court, in Restructuring Justice (Arthur Hellman ed., 1990).

52. 1 Henry F. Pringle, The Life and Times of William Howard Taft (1939). On his ap-
pointment to the federal bench, see p. 95-96. On his time as dean, see 125.

53. Jeffrey B. Morris, What Heaven Must Be Like: William Howard Taft as Chief Justice,
1921-30, 1983 Sup. Ct. Hist. Soc. Y. B. 80, 82 (1983). While President, Taft published an
article on judicial administration, The Delays of the Law, 18 Yale L. J. 28 (1908).

54. E.g., William Howard Taft, Our Chief Magistrate and His Powers (1916).

55. See William Howard Taft, Possible and Needed Reforms in Administration of Justice in
Federal Courts, 8 A. B. A. J. 601 (1922). Justice Frankfurter, no admirer of Taft’s politics,
later noted, “there was no aspect of judicial reform which did not receive from him a ready
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by John Marshall and followed by all of Taft's predecessors. Taft lobbied and
soon secured enactment of the Judiciary Act of 192256 establishing the insti-
tution now known as the Judicial Conference of the United States. The Con-
ference is a low-visibility council composed of chief judges of the federal cir-
cuits who acquire their status as chiefs on the basis of their seniority in service
on their courts, and of other federal judges selected by their colleagues in the
circuits or regions that they represent. The Conference is chaired by the chief
justice. It was initially organized to study the needs of the courts and to re-
port them to Congress. By steps, the Conference acquired additional roles and
was accorded increasing deference by Congress, with the result that the fed-
eral judiciary became substantially self-governing.

In 1934, at the behest of the American Bar Association, Congress enacted
the Rules Enabling Act5” commissioning the Supreme Court to propose rules
of civil procedure for use in all federal trial courts, rules designated to become
law if Congress did not timely override the proposals. This was not a radical
idea, but a Progressive one having antecedents in the longstanding practice of
the federal courts in “suits in Equity.”s8 Yet it was an exceptional delegation by
Congress of explicitly legislative power to judges, power they had not previ-
ously exercised. The Court turned to a special committee of fourteen eminent
lawyers and scholars. The Federal Rules of Civil Procedure were published by
the Court on the committee’s recommendation notwithstanding a dissent by
Justice Brandeis,* and were allowed by Congress to become law in 1938. The
new rules were not seen as beneficial to any identifiable group of litigants but
as an effective method of resolving disputed facts in accordance with the ap-
plicable law, and perhaps as a reflection of the Progressive goals proclaimed
by Roscoe Pound and others. They were deemed a great success by lawyers

response.” Chief Justices | Have Known, 39 Va. L. Rev. 883, 898 (1953). On Taft’s leadership
in the Court, see generally Robert Post, Judicial Management and Judicial Disinterest: The
Achievements and Perils of Chief Justice William Howard Taft, 1998 J. Sup. Ct. Hist 50; Robert
Post, The Supreme Court Opinion as Institutional Practice: Dissent, Legal Scholarship and De-
cisionmaking in the Taft Court, 85 Minn. L. Rev. 1267 (2001);.and Kenneth W. Starr, William
Howard Taft: The Chief Justice as Judicial Architect, 60 U. Cin. L. Rev. 963 (1992). See gen-
erally Peter Graham Fish, The Politics of Federal Judicial Administration (Princeton 1973).

56. Act of September 14, 1922, 42 Stat. 837.

57. Act of June 19, 1934, 48 Stat. 1064. On its origins, see Stephen B. Burbank, The
Rules Enabling Act of 1934, 130 U. Pa. L. Rev. 1015 (1982).

58. On the relation to practice in Equity, see Stephen N. Subrin, How Equity Conquered
Common Law: The Federal Rules of Civil Procedure in Historical Perspective, 135 U. Pa. L.
Rev. 909 (1967).

59. Edward Purcell, Brandeis and the Progressive Constitution: Erie, the Judicial Power,
and the Politics of the Federal Courts in the Twentieth Century 135 (2000).
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and trial judges, and were copied or emulated for use in the courts of most
states.®0 Less noticed was the degree to which the new rules enhanced the dis-
cretion and power of the individual trial judge.6!

In time, the committee that had advised the Court by drafting civil rules
was replaced by one reporting to the Judicial Conference that in turn reports
to the Court.62 The new committee consisted mainly of federal judges coun-
seled by a few lawyers and professors. Whether this change was provident
may be questioned. But the Conference and its committees were then later
empowered to recommend criminal rules, rules of evidence, bankruptcy
rules and rules of appellate procedure.83 The Supreme Court has approved
almost all the recommendations of the Conference and its advisory com-
mittees, and Congress has allowed almost all of them to become law.64 While
issues abide,® most would concede that rulemaking by the Conference has

60. Arthur T. Vanderbilt, Improving the Administration of Justice: Two Decades of De-
velopment, 26 Cin. L. Rev. 155 (1957); Geoffrey Hazard, Undemocratic Legislation, 87 Yale
L. J. 1284, 1287 (1978).

61. Stephen Yeazell, The Misunderstood Consequences of Civil Process, 1994 Wis. L. Rev. 631.

62. Act of July 11, 1958, 72 Stat. 356.

63. Amendments to 28 U.S.C. §2071 were made by the Judicial Improvements and Ac-
cess to Justice Act in 1988 (Pub. L. No. 100-702, Title 1V, §403(a)(1)); 28 U.S.C. §2072
was added by Judicial Improvements and Access to Justice Act in 1988 (Pub. L. No. 100-
702, Title 1V, §403(a)(1)), but was then amended by the Judicial Improvements Act of 1990
(Pub. L. No. 101-650, Title 111, 88315, 321); 28 U.S.C. §2073 was added by the Judicial
Improvements and Access to Justice Act (Pub. L. No. 100-702, Title IV, §401(a)), and was
then amended by the Bankruptcy Reform Act on Oct. 22, 1994 (Pub. L. No. 103-394, Title
I, 8104(e)); 28 U.S.C. §2074 was added by the Judicial Improvements and Access to Jus-
tice Act of 1988 (Pub. L. No. 100-702, Title IV, §401(a)); 28 U.S.C. §2075 was added on
Oct. 3, 1964 (Pub. L. No. 88-623, 81, 78 Stat. 1001), and amended on November 6, 1978
(Pub. L. No. 95-598, Title I, §247, 92 Stat. 2672). It was further amended by the Bank-
ruptcy Reform Act of 1994 (Pub. L. No. 103-394, Title I, §104(f)); 28 U.S.C. §2076 was
repealed in 1988 by Title IV of the Judicial Improvements and Access to Justice Act (Pub.
L. No. 100-702). The subject is now governed by 28 U.S.C. 882072-2074; 28 U.S.C. §2071
was added by the Federal Courts Improvement Act of 1982 (Pub. L. No. 97-164, Title Il,
8208(a)), and was amended by the Judicial Improvements and Access to Justice Act in 1988
(Pub. L. No. 100-702, Title 1V, §401(b)). It was further amended by the Judicial Im-
provements Act of 1990 (Pub. L. No. 101-650, Title IV, §406).

64. For example, there was much controversy over the Federal Rules of Evidence when
first promulgated; they were amended and, as amended, enacted by Congress but subject
to revision by the procedure established pursuant to the 1934 scheme. The story is told by
Raymond F. Miller, Comment: Creating Evidentiary Privileges : An Argument for the Judi-
cial Approach, 31 Conn. L. Rev. 771, 771-777 (1999).

65. For a current effort of a Congressman to amend Civil Rule 11, see <http://lamar-
smith.house.gov/ news.asp?FormMode=Detail&ID=644>. On the recent history of the rule,



150 PAUL D. CARRINGTON

been on balance a benign enterprise. The committees have been careful to
limit judicial rulemaking to procedural matters having no consciously sub-
stantive purpose, but the distinction between procedure and substance is not
free of difficulty.

Notwithstanding President Taft’s assessment of judges as angels of a sort,
they do in their rulemaking manifest a tendency to confirm the “public choice
theory” fashioned by academic economists to explain the tendency of law-
makers to take special care of their own interests as professionals.t¢ This is not
to say that the federal judges are not committed to public service. | can attest
from decades of contact with scores of them, that they aspire to nothing but
to do justice and maintain fidelity to law. But when they come together on
committees, those objectives tend to become conflated with the power and
status of the judiciary. It should surprise no one to hear that mortal judges
are afflicted with very normal human failings, not unlike those manifested by
other professionals, whether public or private.

In 1939, the Conference was supplied with its own support staff by the cre-
ation of the Administrative Office of the United States Courts.7 It served to dis-
place an arm of the Department of Justice that had been performing that role.
One of its purposes was to enable the Conference to deal more directly with
Congress in the pursuit of its legislative aims.68 The reform tended to relieve the
Executive Branch of responsibility for issues of judicial administration.

On the advice of the Judicial Conference, Congress fashioned a generous
retirement system for federal judges.6® This was done in part in response to
awareness of a growing number of superannuated trial judges whose lives were
prolonged by twentieth century improvements in public health and whose im-
patience and arbitrary conduct at trials engendered the mistrust of lawyers

see Paul D. Carrington, & Andrew Wasson, A Reflection on Rulemaking: The Rule 11 Expe-
rience, 37 Loyola L. Rev.563 (2004).

66. For an account of the theory, see Daniel A. Farber & Philip P. Frickey, Law and
Public Choice: A Critical Introduction (1991); on its application to the judiciary, see Jonathan
R. Macey, Judicial Preferences, Public Choice and the Rules of Procedure, 23 J. Leg. Stud. 627
(1994); Charles G. Geyh, Paradise Lost, Paradise Found: Redefining the Judiciary’s Role in
Congress, 71 N.Y.U. L. Rev. 1165 (1996).

67. Act of August 7, 1939, 53 Stat. 1223.

68. Peter Graham Fish, Crises, Politics, and Federal Judicial Reform: The Administrative
Office Act of 1939, 32 J. Pol. 599 (1970).

69. 28 U.S.C. §371 is based on title 28, U.S.C., 1940 ed., §8375 and 375a (Mar. 3, 1911,
ch. 231, 8260, 36 Stat. 1161; Feb. 25, 1919, ch. 29, 86, 40 Stat. 1157; Mar. 1, 1929, ch.
419, 45 Stat. 1422; Mar. 1, 1937, ch. 21 881, 2, 50 Stat. 24; Feb 11, 1938, ch. 25, 81, 52
Stat. 28; May 11, 1944, ch. 192, 81, 58 Stat. 218).
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and litigants. Because the retirement plan allows them to retire at full pay, and
because service on the lower federal courts is less gratifying than the exercise
of the powers of a Justice, judges sitting on those courts retire after an ap-
propriate period of service.” Congress thus purchased an end to “life tenure”
for district judges and circuit judges.

Justices are afforded the same incentives to retire in a timely way as are the
other Article 111 judges, but they do not choose to subside even though they
could draw full pay without working. Judith Resnik suggests that the bene-
fits paid could be made to decline as judges overstay terms to be prescribed
by Congress.” Possibly Justices might be required to take their retirement
after, say, eighteen years of service, or else forfeit the right to receive benefits
thereafter.

The Judicial Conference also persuaded Congress to add to the Confer-
ence’s broad legislative responsibility as procedural rulemaker, responsibili-
ties for managing through its regional councils judicial misconduct resulting
from physical or emotional disabilities.”2 While only Congress with its im-
peachment power can remove a justice or any judge appointed by the Presi-
dent, a system of discipline was established within the Judicial Conference
regime. Its councils cannot remove any judge from office but it can termi-
nate his or her authority to sit on cases. This power is exercised with utmost,
and perhaps excessive, caution or timidity, but it provides a humane method
of dealing with emotional difficulties sometimes manifested by judges in their
exercise of “kingly power.” On occasion, judges disciplined by other judges
have contested the constitutionality of this arrangement as constituting an
exercise of power reserved by the Constitution to Congress as a part of its im-
peachment power, but without success.” By conferring this power on the
Conference, Congress with the approval of the Court approved the idea that
the “life tenure” of federal judges as prescribed in Article I11 could be forcibly
constrained in appropriate circumstances without need to deploy the im-
peachment process.

And also on the advice of the Conference, Congress in 1968 greatly enlarged
the authority of lower federal courts to select and appoint additional judges

70. Albert Yoon, The End of the Rainbow: Understanding Turnover among Federal Judges,
__ _AmL. &Econ. Rev. __, _ (forthcoming 2005).

71. See Judith Resnik, So Long, Legal Affairs 20 (July/August 2005).

72. Judicial Councils Reform and Judicial Conduct and Disability Act of 1980, 48 Fed.
Reg. 30843, 28 U.S.C. §272.

73. Chandler v. Judicial Council of the Tenth Circuit, 398 U.S. 74 (1970), see supra dis-
cussion in Cramton pp. 345-360.
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who serve limited terms.” By stages, the titles, roles, and compensations of
magistrate judges and bankruptcy judges have been elevated.”™ They are paid
slightly less than the district judges appointed by the President, but they are
authorized by Congress to exercise most of their courts’ powers.”6

The creation of these subordinate judgeships is in part a reflection of the
Judicial Conference’s concerns for the number of Article 111 judges. As the
number of district and circuit judges increased in the twentieth century to
handle increasing caseloads, some judges became concerned over the dilu-
tion of their status. Federal judges might come to be seen as ordinary mor-
tals and it might be harder to recruit the best and brightest. A policy disfa-
voring new judgeships came to influence judicial rulemaking and
administrative practices.”” In framing this policy, no account was taken of the
relationship between the number of Article 111 judges and the number of
lawyers over whom they preside or the populations they serve, nor of the
comparison to other legal systems that employ proportionately many more
judges, nor of the increasing number of individual substantive rights con-
ferred on a growing population thereby increasing a demand for services in
ever shorter supply. No matter what the need, there can only be so many fed-
eral judges!

In sum, the Judicial Conference has come to bear some likeness to a labor
union, one whose members are employed by an inattentive management that
is Congress. Or perhaps it is more a corporate culture led by executives en-
joying utmost rewards in the form of political power but unnoticed by its
shareholders who bear the consequences of those executive compensations.
This development was only indirectly the result of Chief Justice Taft’s initia-
tive in 1922, but it reflected his zeal for the power and status of judges. And
Taft had other ideas as well.

74. Act of Oct. 17, 1968, Pub. L. 90-578, Title I, §101, 82 Stat. 1108 [enacting 28 U.
S. C. §631 et seq.]. There were antecedent practices of a similar sort, especially in the ad-
ministration of the bankruptcy laws.

75. The title “Magistrate Judge” was conferred on magistrates in 1990. The Judicial Im-
provements Act of 1990, Pub. L. No. 101-650, §321, 104 Stat. 5089 (1990). See generally
Linda Silberman, Judicial Adjuncts Revisited: The Proliferation of Ad Hoc Procedure, 137 U.
Pa. L. Rev. 2131 (1989).

76. The constitutional objections were dismissed. United States v. Raddatz, 447 U.S.
667 (1980); Northern Pipeline Constr. Co. v. Marathon Pipe Line Co. 458 U. S. 50 (1982).

77. Judith Resnik, Trial as Error, Jurisdiction as Injury: Transforming the Meaning of Ar-
ticle 111, 113 Harv. L. Rev. 924, 984-986 (2000).
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The Judiciary Act of 1925:
The Certiorari Power

Taft's 1922 Act was followed by the Judiciary Act of 1925, a law known at
the time as “the judges bill.”78 It was responsive to a heavy caseload and back-
log in the Court. It authorized the Supreme Court to refuse to hear many of
the cases brought to it, leaving unreviewed the merits of many cases decided
by the federal courts of appeals or by highest state courts. By stages, this dis-
cretion was extended to all cases. And so with trivial exceptions, the Court
now decides only those cases it chooses to decide, and indeed only those is-
sues raised in those cases that it deems worthy of its attention,”® no matter
how critical other issues might be to the disposition of a case at hand.

When Congress approved the 1925 Act, the Court was hearing about 330
cases a year, and deciding others without need of hearing. Congress was as-
sured that the number would not be substantially reduced and that the Court
would separately confer on each denial of certiorari.8 In fact, the Court has
now reduced its workload to about seventy-five cases a year and declines to
consider the other thousands in which its review is sought.8! The seventy-five
are presumably the most important, or at least present the most important
issues, but it is not always clear that this is s0.82 The Court’s own rule pur-
porting to set standards for selecting cases is “hopelessly indeterminate and
unilluminating.”8 Justices seldom explain their reasons for declining to re-

78. Act of February 13, 1925, 43 Stat. 936; on the legislative history, see Frankfurter &
Landis, supra n. 38 at 225-294 and Edward Hartnett, Questioning Certiorari: Some Reflec-
tions Seventy-Five Years After the Judges’ Bill, 100 Colum. L. Rev. 1643, 1649-1704 (2000).
Hartnett also records later revisions expanding the power. Opposition was expressed by
Senator Thomas J. Walsh (D.-Mont.). See his The Overburdened Supreme Court, 1922 Va.
Bar Assn Rep. 216.

79. See 28 U. S. C. 881251 et seq.

80. The then Solicitor General, James M. Beck, testifying on behalf of the legislation
at Taft’s request, “estimated that the number of cases of public gravity that the Court could
decide on the merits was between four hundred and five hundred [per year]. Hartnett,
supra n. 78 at 1646.

81. 2003 Annual Report of the Administrative Office of the United States Courts. A re-
view of the 2003 year is available at <http://www.supremecourtus.gov/publicinfo/year-
end/2004year-endreport.pdf> at p. 9.

82. See Rules of the Supreme Court of the United States, Rules 10-16.

83. Samuel Estreicher & John Sexton, A Managerial Theory of the Supreme Court’s Re-
sponsibilities: An Empirical Study, 59 N.Y.U. L. Rev. 681, 790 (1994).
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view a case. That those reasons are of a diverse political nature and some-
times centered on the interests of the federal judiciary, is not to be doubted.8
This power to select the cases it decides is transformative. With rare excep-
tion, the Court only agrees to hear cases that present the justices with op-
portunities to legislate on questions they deem worthy of their attention. In-
deed, Chief Justice Rehnquist urged the Court to retain jurisdiction over
moot cases if they present interesting and important legal issues; the Court
should not, in his view, be deprived of an opportunity to legislate merely be-
cause the parties have settled their case and are no longer available to argue
it.8s

It is quite plausible that the power of the Court over its agenda gave it the
courage to extend the federal Constitution to matters that had previously been
regarded as matters of state law. It was a very short time after passage of the
1925 Act that the Court re-interpreted the Fourteenth Amendment so that al-
most all the protections of the Bill of Rights applied to the states and thus em-
powered itself to review a vast array of state court decisions.® As Edward Hart-
nett observes, it is difficult to imagine the Court publishing such an opinion
making new constitutional law if it meant that all persons convicted of crime
by state courts would become entitled to invoke Supreme Court jurisdiction
as a matter of federal right. Concentrating on its legislative role, the Court
leaves to lower courts narrow concerns about whether specific cases were
rightly decided on the facts and the law. In the mode thus established, the
Court does still decide cases, but only incidentally to its lawmaking. In this
respect, it has turned on its head the judicial role envisioned by the Founders.

An indirect consequence of this arrangement is the nullification of the ar-
gument made by Chief Justice Marshall in his celebrated opinion in Marbury
v. Madison®’ justifying the Court’s role in reviewing the constitutionality of
legislation. He explained that role as necessitated by its duty to decide the cases
brought to it for decision—it could neither refuse to decide nor could it dis-
obey the Constitution. But the Court no longer has any such duty to decide a
case. And it seldom finds it necessary to decide whether in a specific case the
lower courts have actually and correctly applied the controlling law.

84. For accounts, see Richard L. Pacelle Jr., The Transformation of the Supreme Court’s
Agenda: From the New Deal to the Reagan Administration (1991); H. W. Perry Jr., Deciding
to Decide: Agenda Setting in the United States Supreme Court (1991); Doris Marie Provine,
Case Selection in the United States Supreme Court (1980).

85. Honig v. Doe, 484 U. S. 205, 329-330 (1988).

86. Gitlow v. New York, 268 U. S. 652, 666 (1925).

87. 5 U.S. (1 Cranch) 137, 177-178 (1803).
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While the workload of the justices was thus steadily declining after 1925,
they were being supplied with more and more help. To help decide seventy-
five cases a year, and write eight or so opinions of the Court proclaiming the
law to be applied in the future by other lesser courts, each justice is supplied
with very bright and energetic law clerks. Their number has been by stages in-
creased from one per justice to four.88 This help is employed in different ways
by different justices. But it has enabled some to go on automatic pilot, dele-
gating much of their work to assistants.89 And a similar development has oc-
curred in the lower federal courts, where, along with the addition of magis-
trate judges and bankruptcy judges has come a substantial increase in the staff
of law clerks and staff attorneys. There, too, the delegation of power and re-
sponsibility is much greater than it was in the time when Louis Brandeis could
boast of the Court: “We do our own work.”?

Just as the Supreme Court focuses its energy on only a few of the matters
on which its attention is requested, a similar concentration of effort has oc-
curred in the lower federal courts. A half century ago, as the authors of the
Judiciary Act of 1891 envisioned, every litigant in a federal appellate court was
assured of the right to an oral hearing at which the three “life-tenured” judges
responsible for the decision would appear in person and engage in discourse
with counsel to appraise critically the judgment of the court under review.%:
And in due course, the judges hearing the case would publish a decision jus-
tifying their action and incidentally giving evidence of their personal atten-
tion to the parties’ contentions. Those amenities have vanished in many cases.

It ought to be conceded that one reason for this abandonment of appellate
procedure has been the duty imposed on federal courts to entertain many ap-
peals presenting no serious issues. These include many routine appeals in
criminal cases, or from denials of petitions by prisoners seeking belatedly to
challenge their convictions whether in state or federal court, or civil claims of
prisoners seeking to gain some improvement in the conditions of their incar-
ceration. The abrupt procedure of the courts of appeals in such cases resem-
bles that of the Supreme Court.

88. L. A. Powe, Jr., Go Geezers Go: Leaving the Bench, 25 Law and Social Inquiry 1227
(2000).

89. David J. Garrow, Mental Decrepitude on the U. S. Supreme Court: The Historical Case
for a 28th Amendment, 67 U. Chi. L. Rev. 995 (2000).

90. Bernard Schwartz, Decision 48 (1996).

91. The decline of the institution of oral argument was marked by Charles Haworth,
Screening and Summary Procedures in the United States Courts of Appeals, 1973 Wash. U. L.
Q. 257.
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But similar change is also seen in the handling of many other cases in which
lawyers have appealed from questionable fact findings or procedural rulings
and are making arguments that speak to important rights and interests of the
parties but that have little resonance in other cases. Such cases present the cir-
cuit judges and their law clerks no opportunity to expound the national law.
Instead of providing hearings and decisions in such humdrum cases, circuit
judges are prone, like justices, to concentrate their efforts on making “the law
of the circuit.” Time and energy are invested in writing learned opinions jus-
tifying a new legal principle. Those resources are also invested in en banc pro-
ceedings and in deciding when such proceedings ought to be deemed neces-
sary to assure that all the judges in a circuit are making the same federal law.%2
Oral arguments are often unavailable. Only opinions of the legislative sort are
generally published. Less interesting cases are often left to law clerks or staff
attorneys whose memoranda are simply endorsed by the circuit judges. Cir-
cuit judges have proposed that they be given discretion, similar to that con-
ferred on the Supreme Court, to decline to hear on the merits those appeals
deemed by them to be unworthy of close attention by important judges re-
sponsible for articulating the law of the circuit.%3 The argument made for that
reform is that it would make the law conform to reality.

But it bears notice that the law of the circuit, in contrast to the law made
by the Supreme Court, receives virtually no academic attention and only very
occasional study by appellate advocates. The reason is that the law of the cir-
cuit is necessarily tentative, depending as it does on the absence of any later
relevant utterance by the Supreme Court or by Congress or, indeed, the Ex-
ecutive Branch. And it is in some measure illusory: the empirical data suggest
that even other judges sitting on the same circuit court of appeals, do not take
the law of the circuit very seriously.%* But like justices, circuit judges and their
young law clerks are attracted to the making of authoritative utterances pre-
suming to command the acceptance of their readers. If their readers are few,

92. On the frailties of the “law of the circuit,” see Paul D. Carrington, The Obsolescence
of the United States Court of Appeals, 15 J. Law & Politics 515 (1999).

93. E.g., Robert M. Parker & Ron Chapman, Accepting Reality: The Time for Accepting
Discretionary Review in the Courts of Appeals Has Arrived, 50 S.M.U. L. Rev. 573 (1997);
Public Hearing Before the Comm. on Structural Alternatives for the Federal Courts of Ap-
peal, Apr. 24, 1998 (statement of Diarmuid F. O’Scannlain, U.S. Circuit Judge for the Ninth
Circuit. But see Richard S. Arnold, The Future of the Federal Courts, 60 Mo. L. Rev. 540
(1995).

94. Mitu Gulati & C. M. A. McCauliff, On Not Making Law, 61-3 L. & Contemp. Probs.
157 (1998).
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well the same can be said for academic publications. In this sense, the Federal
Reporter containing the published opinions of the courts of appeals can be
regarded as just a special sort of academic law review. Meanwhile, many liti-
gants seeking the attention of United States circuit judges are receiving very
little of it.

A similar transformation has occurred in the federal district courts. Trials
at which adversaries present evidence have become rare events in federal
courts.% Instead the district judges and their staffs engage in “managerial judg-
ing,”% a process by which they seek to facilitate settlements and avoid the ne-
cessity of making decisions that might burden the court of appeals with the
need to review their judgments; or, if a decision must be made, to render it in
the form of a summary judgment, ruling one party’s proffered evidence to be
legally insufficient and hence unworthy of being heard,®” a procedure that
spares the trial judge the need to see and hear witnesses and enables him or her
to elaborate the controlling law. And it eliminates the exposure of the judge to
contact with actual litigants or jurors. That tendency to employ summary judg-
ment was much encouraged by a trilogy of Supreme Court opinions published
in 1986 that enlarged the application of the governing rule without modifying
its text.%8 The tendency was further encouraged by a second trilogy of cases em-
powering judges, again without modifying the Federal Rule of Evidence gov-
erning such rulings, to exclude proffered expert testimony that they deemed to
be inadequately based in science, a discipline of which few judges are masters.
And rendered such rulings subject to review in the courts of appeals only for
“abuse of discretion.”®® So empowered, district judges are able to make pretrial

95. See generally Marc Galanter, The Vanishing Trial: An Examination of Trials and Re-
lated Matters in Federal and State Courts, 1 J. Empirical Leg. Studies 459 (2004).

96. Arthur R. Miller, The Pretrial Rush to Judgment: Are the “Litigation Explosion,” “Li-
ability Crisis,” and Efficiency Clichés Eroding Our Day in Court and Jury Trial Commitments,
78 N.Y.U. L. Rev. 982 (2003);.Judith Resnik, Migrating, Morphing, and Vanishing: The Em-
pirical and Normative Puzzles of Declining Trial Rates in Courts, 1 J. Empirical Leg. Studies
783 (2004); Stephen C. Yeazell, Getting What We Asked For, Getting What We Paid For, and
Not Liking What We Got: The Vanishing Trial, 1 J. Empirical Leg. Studies 943 (2004).
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ies 597 (2004).
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dispositions of most of the cases on their docket. Why, Judge Patrick Higgin-
botham has asked, do we still call them trial judges?100

His question might be extended—why do we call any of them judges or
justices when they spend most of their time legislating? That would be unduly
harsh. Federal judges and justices do still decide cases. But it does appear that
the preoccupation of the justices with the few cases most suited to their at-
tentions as lawmakers has trickled down to lower federal courts that are also
increasingly selective in how they choose to invest their efforts. Implicit in the
change is a disregard for the tasks of resolving issues of fact and hearing the
claims and concerns of mere individual litigants.101

Meanwhile, as the justices’ staffs have enlarged and their docket has fallen,
the Supreme Court’s calendar has steadily shrunk. The justices take leave for
a month in the winter and two months in the summer. During those times,
they travel, write books,102 and engage in other diversions. At all times of the
year, and wherever they go, they are feted. When one considers the life style
of the justices, it is little wonder that they are disinclined to subside from their
high office. The extent to which a similar improvement in life style has oc-
curred for other federal judges is less visible.

Taft’s Courthouse Architecture

Yet another source of judicial grandeur was provided by Chief Justice Taft’s
third legislative initiative, which was to seek and secure Congressional appro-
priation for the Supreme Court’s building. It is easily the most elegant struc-
ture in Washington and reflects Taft’s sense of the divinity of justices. Itis a
magnificent Greek temple. Justice Brandeis protested that it made his col-
leagues into “the nine beetles of the Temple of Karnak” and would cause them
to have an inflated vision of themselves.103 Does working as a celebrity in such

100. So Why Do We Call Them Trial Courts, 55 S.M.U. L. Rev. 1405 (2002).

101. There may also be a growing problem of lower court judges seeking promotions
to higher courts; Guido Calabresi suggests that this development is a threat to judicial in-
dependence. The Current Subtle—and Not So Subtle—Rejection of an Independent Judi-
ciary, 4 U. Pa. J. Const. L. 637 (2002).
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drew Johnson (1992); All the Laws But One: Civil Liberties in Wartime (1998); The Supreme
Court (2001); Centennial Crisis: The Disputed Election of 1876 (2004).

103. Pnina Lahav, History in Journalism and Journalism in History: Anthony Lewis and
the Watergate Crisis, 29 J. S. Ct. Hist. 163 (2004).
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an environment for decades affect the state of mind of justices? Infuse them
with notions of grandeur and indispensability? Informed observers of the
Court report that numerous justices serving on the Court in the twentieth cen-
tury have undergone personal transformations while on the Court that have
resulted in policy decisions in many of their most important cases quite dif-
ferent from those anticipated by those responsible for their appointments. It
is on this point that concern for superannuation is most closely linked to the
concern over hubris and excess that is the subject of this essay. Elementary
common sense tells us that a person working for decades on end in such an
environment is almost doomed to lose any modesty or sense of proportion he
or she might still have retained at the time of confirmation.

Judith Resnik has expressed similar concerns about the wave of more re-
cent federal courthouses in which subordinate federal judges sit and work.
Many of them are designed around some of the institutional reforms crafted
by the Judicial Conference involving staff enlargements and the diminished
likelihood of trial.104 Their work environment, too, does tend to shape their
sense of what it is they are expected to do.

The Norris-LaGuardia Act of 1932

A belated piece of Progressive legislation was enacted by Congress in 1932
on the eve of the coming of the New Deal. The law enacted was a signal ex-
ample of a wise if belated Congressional response to overreaching by the fed-
eral judiciary. As noted, the Supreme Court began in the nineteenth century
to invalidate state laws enacted to protect industrial workers. Contemporane-
ous with that Gilded Age development was the emergence of the strike-break-
ing injunction issued by lower federal courts. Congress did not by legislation
authorize this practice. One legal theory justifying the practice that Circuit
Judge Taft had been among the first to advance was that the courts had im-
plied authority to prevent interference with interstate commerce. The import
of Taft's opinion explaining his injunction against a rail strike was “that no in-
terference with interstate commerce is ever justifiable.”105 Such an injunction
was very effective in breaking strikes, in part because it was a quick response
to a walkout, forcing workers back into their plants. So the strike was very
likely to be broken at once even if it might later be concluded that a perma-

104. Supra n.77 at 1031-1036.
105. Felix Frankfurter & Nathan Greene, The Labor Injunction 6-7 (1930).
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nent injunction would be inappropriate. The Supreme Court was seldom in-
volved in these matters, but it did in 1895 affirm the conviction of union
leader Eugene Debs for his failure to get his members back to work, thereby
defying a federal court order, notwithstanding the fact that the injunction
lacked the sanction of any federal law.106 By one count, federal judges imposed
over 4,300 injunctions on unions between 1880 and 1930.107

In 1932, after the death of Chief Justice Taft and his replacement by the
Progressive Chief Justice Charles Evans Hughes, the American Federation of
Labor at last secured legislative relief from this longstanding practice of fed-
eral courts. The Act simply withdrew federal jurisdiction in cases in which em-
ployers sought injunctive relief.108

Court-Packing

In 1937, not long after the Court moved into its temple, there came the
Court-packing incident.10° There was reason for the Roosevelt administration
to fear that the Court might invalidate much of its legislative program. To pre-
vent that, the President proposed to increase the size of the Court by six jus-
tices. This was precisely the remedy prescribed by Professor Tiedemann, the
constitutionalist of the Gilded Age, and the remedy employed on a modest
scale by President Lincoln. The proposal was widely supported by the law pro-
fessors of the day. Thurman Arnold suggested that the Court should modify
its invocation from “God save the Government of the United States and this
Honorable Court” to “God save the United States or this Court,” because God
could not possibly do both and should be given his choice.!10 The organized
bar was, however, most vocal in its opposition to the presidential scheme, con-
firming a connection in the minds of bar leaders between the reverence for
the principle of judicial independence and the profession’s self-respect. The
profession is in a sense a fraternity of which the judicial fraternity is a subset,
and in that instance the American Bar Association marshaled a lot of public

106. In re Debs, 158 U.S. 564 (1895); United States v. Debs, 64 Fed. 724 (1894).
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support for its brothers. That daunting force is likely one reason Congress has
neglected its duty to govern the federal courts, for there is no rival part of its
political constituency with as important a stake in issues of judicial adminis-
tration as that of the professional fraternity.

The threat of the Court-packing plan appears to have enabled the Progres-
sive Chief Justice, Charles Evans Hughes, to restrain his judicial brethren so
that no enduring harm was done by the Court to the New Deal.111 But the
President did not withdraw his proposal, and it was in due course defeated in
Congress. The event was in time taken as a signal victory of the Court and the
legal profession over the Executive Branch.

The Civil Rights Movement

The Court’s sense of its grandeur was further enhanced by its experience
with civil rights. The Court had earlier declined to enforce the Fifteenth
Amendment guarantee of an equal right to vote!2 and it was very slow to en-
force the Fourteenth Amendment for the benefit of those whom it was rati-
fied to protect. But its 1954 decision in Brown v. Board of Education!!3 was a
great moment in American law. It inspired a generation of young lawyers to
think of constitutional law as a great instrument for social reform. While many
billboards called for the impeachment of Chief Justice Earl Warren, those calls
were widely rejected.124 But they did lead to the confrontation in Little Rock
in 1956 when President Eisenhower, on the advice of Attorney General
Brownell, sent in the 101st Airborne Division to secure the place of nine
African American students in Central High School.115 Judges of lower rank
were at times in physical danger; an airborne division was not required for
their protection, but there was cause to celebrate their heroism.116

A consequence of the invasion of Little Rock was that justices began to
think of themselves as commanding a great military force. In the Little Rock
case, they were moved to declare that mere state officials were not entitled to

111. But see Barry Cushman, Rethinking the New Deal Court: The Structure of a Con-
stitutional Revolution 11-26, 30-32(1998).
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114. The story is best told by Richard Kluger, Simple Justice (1976).
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read the Constitution for themselves to justify their protests, but were bound
to accept whatever meaning of the constitutional text that they, the justices,
might determine and that a failure of state officials to do so would be a viola-
tion of their oaths of office.1?” The Court thus implied that state officials
should be removed from office merely for their disagreement with the Court.
The language of the opinion had equal application to the President, members
of Congress and other federal government officials, who were thus cautioned
against reading the Constitution for themselves. Indeed, as Philip Kurland
asked,118 if an opinion of the Court is so immutable, how could the Court defy
its own dictum in Plessy v. Ferguson?119

That the Court played an important role in the civil rights struggles that
continued for two decades is not to be doubted. But neither should it be for-
gotten that many others played important roles in the cause.!20 While its de-
cisions evoked rage, they also commanded vast popular support created by
the efforts of many others over a much longer period of time. And the deci-
sive role was played not by the Court but by Congress in enacting the Civil
Rights Act of 1964 that enabled the Department of Justice to play a leading
role in bringing force to bear where it was needed. The courts’ legal opinions
changed few minds.12

Judicial Decrees to Change Society

By 1961, the Court, with self-confidence enlarged by the consequences of
the several judiciary acts, its semi-divine surroundings, and its then recent
history in achieving social change, was prepared to take on numerous other
assignments. Under the intellectual and political leadership of Justice William
Brennan, it took on the job of making America more humane by proclaim-
ing new constitutional rights. Such rights were not to be found in the explicit
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text of the Constitution, but in principles of natural law said to be implied in
the text, discerned by judges, and then elaborated in their opinions of the
court. Sanford Levinson observed that many lawyers and legal scholars came
increasingly during this time to think of the constitutional text in the way that
the Catholic Church has traditionally thought of scripture, as a text truly un-
derstood only by those professionally invested in its interpretation.122 Mere lit-
erates were told to keep their thoughts to themselves. This form of religiosity
was also perhaps traceable to the English common law tradition that Lord
Coke explained to King James, defining the law as a subject accessible only to
initiates and quite beyond the understanding of a mere royal.123 Chief Justice
Taft expressed the thought thusly: “The people at the polls, no more than
kings upon the throne are fit to pass upon questions involving the judicial in-
terpretation of the law.”124¢ And so a statue of Lord Coke stands in his Greek
temple.

As noted, The Federalist 78 defined the political role of the Court as one of
slowing the process of legislation by providing a cautionary restraint on rep-
resentative government. Ward Farnsworth invokes this notion as a justifica-
tion for maintaining the extended terms of senior justices better to link the
future to the past.125 Justice Robert Jackson regretted that linkage, noting that
it is usually “the check of a preceding generation on the present one,” and
“nearly always the check of a rejected regime on the one in being.”126

But in the decades since 1960, it has been the Court more often than Con-
gress that has been out in front with its political agenda. With the encour-
agement of many lawyers and academics, it has become a primary source of
major legislative change. It seemed at times that the Court was more effective
than the Kennedy or Johnson administrations in the pursuit of similar polit-
ical aims, despite the fact that the Court led by Justice Brennan was in form
merely reacting to disputes brought to its attention by litigants.

On the other hand, it seems that few if any of the reforms effected through
the application of constitutional law by the federal courts have worked as well
as was hoped, or as they seemed to promise to those who approved them. And
they are the devil to change. The Court did, with the help of Congress and the
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Department of Justice, put an end to de jure segregation (no small achieve-
ment), but, alas, racial and ethnic isolation in public schools resulting from
residential isolation and the departure of advantaged children from the public
schools has resulted in much re-segregation that it seems fruitless to prohibit.127

In the 1960s, the Court became increasingly receptive to petitions by persons
convicted of crime and by prisoners. Over the years Court decisions established
a large and complex regime of constitutional criminal procedure. Numerous
new procedural requirements on criminal prosecutions were intended to pro-
tect defendants from investigative and prosecutorial abuse and to prevent the
conviction of the innocent. The Court also embarked the lower federal courts
on the mission of correcting the worst abuses of prisoners in state prisons.

It seems certain that there is less police brutality, and fewer convictions of
the innocent, and less gruesome treatment of prisoners than there would have
been had the Court remained as politically docile as it had been in its first cen-
tury. Perhaps in this respect the justices have at least partially redeemed the
promise uttered on the face of their temple: “Equal Justice Under Law.” There
are, however, now two million persons serving sentences in American prisons
(more perhaps than in all the rest of the world) and their sentences—negoti-
ated by prosecutors and defense counsel among alternatives presented by ever
more severe criminal codes—seem to result in ever longer prison terms. The
rise of plea bargaining has now led to efforts of the Department of Justice and
some legislators to try to intimidate with possible impeachment federal judges
whose sentences are deemed short and thus a restraint on the bargaining power
of prosecutors. Those efforts are a genuine threat to the judicial independence
Article 111 is intended to protect, giving rise to concern properly expressed by
the American Bar Association!28 and other professional organizations.

The Court chose to review capital cases and seemed for a time to have abol-
ished capital punishment by imposing procedural requirements that had not
been met by state courts in reaching capital sentences. But this evoked bitter
responses in many states.129 New procedures were devised to meet the new re-
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quirements, and capital punishment may even have become more frequent as
a result of the reforms that separated consideration of guilt from considera-
tion of punishment.1%0 It is, however, still a topic in litigation in the Supreme
Court. The institution of capital punishment remains deeply rooted in the
culture of many states.13t

The Court also chose to review an array of cases presenting arguments for
the application of the First Amendment by petitioners seeking to override state
or local laws or practices as unlawful inhibitions of freedom of speech or re-
ligion.132 Many arguments for individual rights prevailed in the Court, but en-
gendered resentment by those identifying themselves as a “moral majority.” In
the school prayer cases, the Court may simply have mandated a revival of
nineteenth century practices in most states, practices that strictly protected
religious dissidents from forced conformity. But it was on softer ground less
sustained by tradition when it suppressed laws against pornography.

And it was on very soft ground indeed when it invoked the First Amend-
ment along with the Equal Protection Clause to restructure the American po-
litical system. “One man, one vote,” sounded nice, but created worse prob-
lems than it solved by disconnecting representatives from the geographical
units with which their constituents identified and commissioning diverse par-
tisan officials to adjust district boundaries not only to equalize their popula-
tions, but to fit their own partisan aims.133 The Court then went on to con-
stitutionalize the right of those with wealth to use their money to dominate
political discourse in ways facilitated by the advent of television and the spot
commercial.134 “Money is speech?” And then to strip “public figures” such as
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Connell v. Federal Election Commission, 540 U.S. 93 (2003); see generally Richard H.
Pildes, The Constitutionalization of Democratic Politics, 118 Harv. L. Rev. 28 (2004).
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candidates of effective protection against defamatory advertising,135 even in
some circumstances anonymous defamation.136 These law reforms were
wrought by justices, seeking to act—1 do not doubt—entirely in the public
interest, but as (now Judge) Michael McConnell concluded:

The landscape of American politics today is not an encouraging sight.
All too many Americans have come to the conclusion that elections
do not matter. Incumbency retention levels rival the most undemo-
cratic regimes of the world. Partisanship and attack politics are the
name of the game. Racial appeals abound. It is fair to say that the re-
sponsibility for a great deal of the political problem is to be laid at the
feet of the Supreme Court’s well-meaning reforms from the early
1960s.137

It was a fitting confirmation of that reality when a majority of the Court in
2000 decided the presidential election by usurping the roles of the electoral
college and the House of Representatives, notwithstanding the text of the Con-
stitution plainly written to exclude the justices from any role in the selection
of the President who selects their colleagues.t38 It could not be viewed as in-
cidental that the five prevailing justices picked the presidential candidate more
likely to select future justices who would share their views and help make more
law meeting with the approval of the five.

Then the Court, having restructured the schools, the prisons, and most
other public institutions brought to its attention, commenced to try to tell the
people not only how to govern themselves but what to believe about grave
moral issues of religious import to many citizens. To decide the constitution-
ality of the Texas law prohibiting abortions, the Court consulted medical ex-
perts for help in codifying principles of medical law it discerned beneath the
text of the Constitution.13¢ With its opinion legislating in detail the woman’s
right to choose, the Court not only presumed to leave few choices to be made
by elected representatives, but it treated the religious faith of many citizens as
undeserving of notice. At the time of the decision, there was a clearly dis-

135. New York Times Co. v. Sullivan; 376 U.S. 254 (1964).

136. Cf. Mclntyre v. Ohio Elections Comm’n, 514 U.S. 334 (1995).

137. Michael McConnell, Law and the Political Process, 24 Harv. J. L. & Pub. Policy 103,
117 (2000).

138. For contemporaneous comment by the present author, see The Right to Self Gov-
ernment after Bush v. Gore, <http://www.law.duke.edu/pub/selfgov> (with H. Jefferson
Powell, December 29, 2001).

139. Roe v. Wade, 410 U. S. 113 (1973).
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cernible movement among state legislatures to enlarge the freedom of a
woman to make the choice for herself. Some states were even appropriating
money to fund free abortions in the hope that this would diminish the need
for welfare funds.

But then came the Right to Life Movement.140 It seems clear that the move-
ment gained much energy from the reaction of adherents of religious faiths to
the Court’s utterances. These were people who received the Court’s opinion on
abortion rights as an evil manifestation of Godlessness and an insult to their
religious faith. The intensity of their reaction seems not to have been dimin-
ished by the Court’s later reconsideration of the issue in an opinion that ob-
served its prior decision was supported by “the thoughtful part of the nation.”14
At least partly as a consequence of the Court’s political misjudgment in mak-
ing elaborate law repudiating their faith, and the great difficulty to be en-
countered in any effort to overrule it by constitutional amendment, religious
fundamentalists have become a major force in our national, state, and local
politics. And it may now be harder for a woman to get an abortion in some
communities than it was before the Court declared her right to do so.

And the reaction is directed at the selection and confirmation of justices
and other federal judges, thereby diminishing public interest and awareness
of the politics of foreign relations and the national economy that are vital is-
sues exclusively of concern to the federal government and its elected officers.
It is reasonable to believe that the Court’s decision on the right to abortion
controlled the outcome of presidential elections in 1980 and 1988 and has had
a political impact even larger than those data might suggest.142

The Court was more cautious in telling people what to believe about ho-
mosexuality.143 Attitudes and values bearing on that subject have changed
across the land over the last three decades or so, although more in some areas
than others. But the Court’s more recent decision to take on the issue to the
extent of invalidating criminal laws prohibiting homosexual acts'44 did serve
further to excite the hostility of religious fundamentalists. It helped provide

140. To be sure, there was at the time of the decision religiously-based opposition to
the liberalization of state laws on abortion. For an account, see Mark Kozlowski, The Myth
of the Imperial Judiciary: Why the Right is Wrong about the Courts 151-164 (2003).

141. Planned Parenthood v. Casey, 505 U. S. 833, 864 (1992).

142. See generally William G. Ross, The Role of Judicial Issues in Presidential Campaigns,
42 Santa Clara L. Rev. 391 (2002).

143. For a salute to their caution see Paul D. Carrington, A Senate of Five, 23 Geo. L.
Rev. 859 (1989).

144. Lawrence v. Texas, 539 U. S. 558 (2003).
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the occasion for placing on the ballot in twenty-five states referenda asking
voters to express a view on the meaning of the word “marriage.”145 Because
that device brought to the polls many citizens who would otherwise not have
voted, it very likely determined the outcome of the presidential election of
2004. Whatever the word “marriage” may ultimately be allowed to mean, there
remains an apparent tendency of the American public to become increasingly
tolerant of sexual activities that previous generations proscribed. But it is un-
likely that the pace of change on such issues will be significantly accelerated
by any words uttered in the form of an opinion of the Court. People may ob-
serve laws with which they disagree, but few will change their views about sex-
ual behavior on the advice of judges and lawyers. They may listen to those
whom they choose, but seldom to those who seek to impose their opinions
on moral questions even when they invoke constitutional law embodied in ju-
dicial precedents.

In delving into such matters, the Court has quite possibly caused poor Chief
Justice Taft to roll in his grave in distress at the substance of what he wrought.
For myself, 1 have no problems with the individual rights the Court has sought
to create; if we were senators together in the same state legislature, 1 would vote
with William Brennan on those issues almost every time. But the Court has
thus contributed to a dangerous sense of alienation of many citizens sharing
traditional moral and religious views on pornography, abortion, capital pun-
ishment, and gay rights that they are powerless to express by ordinary demo-
cratic political discourse, perhaps especially not given the ugly political system
that the Court has crafted to the despair of Judge McConnell and this author.146

Judicial Legislation to Accommodate Judges

The Court’s ascendance over Congress and state legislatures is not restricted
to its interpretations of the Constitution. As Frederick Grimké long ago ex-
plained, bicameral legislatures, including Congress, often have difficulty in agree-
ing on legislative texts that resolve even the most obvious conflicts certain to arise
in their enforcement. And they are inevitably slow to correct oversights or mis-
understandings manifested years after their enactments. These realities often leave
much room for elaboration in opinions of courts that may be transformative.

145. Kavan Peterson, 50-State Rundown on Gay Marriage Laws, Stateline.org <http://
www.nationalcoalition. org/legal/50staterundown.html> (July 8, 2004, last visited July 28
2005). Twenty-five states proposed constitutional amendments.

146. Supra n. 137.
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But acts of Congress did not become frequent subjects of judicial interpre-
tation until the advent of a troubled national economy inspired federal legis-
lation. And it was not until the New Deal that Congress presented the Court
with a vast array of laws requiring judicial elaboration and illumination. Often
thereafter the Court would resort to committee reports and even speeches of
legislators to establish the intent and meaning of federal laws.14” But it became
apparent that such material was frequently available on all sides of a question;
it has been said that judges reading legislative history are standing on a bal-
cony and looking into a crowd in search of a friendly face.

As the Court and the lower federal courts became more heavily engaged in
the elevated and gratifying task of writing opinions interpreting statutes, they
also sometimes again manifested the tendency observed by public choice the-
orists.148 Their decisions, although written with utmost integrity, tended to
express policies favoring the interests of judges in their collective status and
power. Sometimes judge-made policies even defeated the policies expressed
in Congressional legislation. And sometimes Congress took no notice.

| offer three examples. The first pertains to the size of juries in civil cases
in the federal courts. By the year 1300, it was settled that a common law jury
seated twelve citizens. That was a good number—sufficient to distribute re-
sponsibility for verdicts across a segment of the public but small enough to
provide jurors with a sense of personal responsibility. Many changes were ef-
fected in the conduct of jury trials over six or seven centuries, but the num-
ber twelve did not change. When the Seventh Amendment provided that the
right to trial by jury “in suits at common law” “shall be preserved,” that was
taken to mean that a citizen contesting a case in a federal court had a right to
demand that issues of fact be decided by twelve citizens drawn from the com-
munity. Indeed, if anyone questioned the number twelve as implicit in the text
of the Amendment, there seems to be no record of the debate.

And in 1968 Congress enacted legislation governing the selection of the ju-
rors to assure that the twelve would fairly reflect the racial and ethnic compo-
sition of the district from which it was selected.14® The Congressional assump-
tion of the number twelve was embodied in the rules limiting the number of
objections a party could make to the seating of individual jurors. That num-
ber is three. That number allows a party to exclude from a jury individuals

147. The development of the techniques of using legislative history is recounted in
William N. Eskridge, Philip P. Frickey & Elizabeth Garrett, Legislation: Statutes and the
Creation of Public Policy at 733-832 (2d ed., 1995).

148. On “public choice”, see supra n. 66.

149. 28 U. S. C. A. §§1861-1871.
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whom that party mistrusts for whatever reason. But it is not large enough to
allow a party often to be able to influence materially the race, class, or ethnic-
ity of the twelve who will decide his case. The same assumption of the number
twelve was explicit in Rule 48 of the Federal Rules of Civil Procedure authoriz-
ing a verdict by a number less that twelve but with consent of the parties.150
Soon after the statute was enacted, some federal judges decided that trials
would be easier to conduct if juries were reduced by half. A district judge in
Montana simply announced a local rule that in his court juries would be six.
Never mind seven centuries of tradition, or the assumptions implicit in the text
of the Seventh Amendment and the law enacted by Congress, or explicit in the
text of the Federal Rules of Civil Procedure. And the Supreme Court upheld the
local rule, allowing it to spread to most other district courts.25! Justice Thurgood
Marshall in dissent accurately assessed the decision as “not some minor tinker-
ing with the role of the civil jury, but with its wholesale abolition and replace-
ment with a different institution which functions differently, produces different
results, and was wholly unknown to the Framers of the Seventh Amendment.”152
Justice Marshall’s assessment was soon confirmed by experience. Smaller ju-
ries are much more likely to be exotic in their demographic composition, in part
because of random effect and in part because lawyers have much greater influ-
ence over the selection. Smaller juries are much more likely to be dominated by
a single strong-minded juror. For these reasons, the verdicts of smaller juries are
materially harder to predict. This is likely to be one reason that civil trials are van-
ishing from federal courts—prudent parties are risk averse. \Very few kind words
have been uttered in defense of the six-person jury by lawyers or scholars, but
Congress has left the matter to the Judicial Conference. In 1995, the Judicial Con-
ference Committee on the Civil Rules proposed a rule amendment returning the
jury to twelve.153 Although supported by a careful review of the data demon-
strating the improvidence of the change, the proposal was summarily rejected by
the Judicial Conference. Congress has never considered the proper size of a jury.
A second example of free-wheeling self-dealing by the Supreme Court is its
1991 holding that a federal district judge has “inherent power” to impose the

150. Fed. R. Civ. P. 48.

151. Colegrove v. Battin, 413 U.S. 149, 174 (1973); for a review of comments on the
opinion, see Paul D. Carrington, The Civil Jury at 199: Reflections on a Forthcoming Bicen-
tennial, 1990 U. Chi. L. F. 1, 33.

152. Colegrove at 166—-167. See also Carrington supra n. 150.

153. In 1991 Federal Rule 48 was amended to state a court “shall seat a jury of not fewer
than six and not more than twelve.” See Amendments to Federal Rules of Civil Procedure,
134 FR.D. 525, 545 (1991).
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costs borne by an adversary on a litigant whose lawyer was said to act “in bad
faith.”154 What made this decision remarkable was the existence of a federal
law imposing consequences on “vexatious litigants”15> and of an elaborate pro-
vision in the Federal Rules of Civil Procedure authorizing judges to impose
cost sanctions on lawyers who are guilty of presenting groundless claims or
defenses resulting in costs to an adversary.156 Neither the statute nor the rule
of court authorized the judge to do what he did in the case before the Court.
Well, never mind the legal texts; if it seems right, the judge should do it even
without explicit authority in the law. Again, Congress has taken no notice but
has left the matter entirely to the judges.

My third and most consequential example is the violence done by the
Supreme Court to the Federal Arbitration Act of 1925.157 The Act was written
to apply to contracts between businessmen engaged in interstate transactions
and validates clauses providing for private arbitration of future disputes be-
tween the parties.1%8 If businessmen so agree, their contract rights can be fairly
determined by an arbitrator because, indeed, their contract rights are what-
ever the arbitrator decides that they are.

In the American tradition, arbitrators are not bound by the law but can do
whatever seems to them right and fair.15® They may choose to hear a witness
or not, or to insist on seeing documentary evidence or not. They have no duty
to explain their awards, and the awards can be set aside only if the arbitrator
engages in fraud or corruption, or possibly if he should engage in “manifest
disregard of the law.” But if parties to contracts choose to define the rights they
create by their agreement as those to be fashioned by an arbitrator, who can
complain?

For half a century, the Supreme Court and lower federal courts interpreted
the 1925 Act in keeping with its purpose.16 They did not permit the use of ar-
bitration clauses to prevent citizens from enforcing their statutory rights in

154. Chambers v. Nasco, 501 U. S. 32 (1991). Abuse of process is, of course, a com-
mon law tort but the claim does not arise until a judgment favorable to the victim has been
entered and a separate suit filed.

155. 28 U. S. C. 81927.

156. Fed. R. Civ. P. 11.

157. 43 Stat. 883, now codified as 9 U. S.C. §1 et seq.

158. lan R. MacNeil, American Arbitration Law: Reformation, Nationalization, Interna-
tionalization 15-133 (1992).

159. lan R. MacNeil, Richard E. Speidel & Thomas J. Syipanowich, Federal Arbitration
Law: Agreements, Awards and Remedies under the Federal Arbitration Act §16.3.2.2 (1999).

160. For comment on Supreme Court interpretations of the Act, see Paul D. Carring-
ton & Paul Haagen, Contract and Jurisdiction, 1996 Sup. Ct. Rev. 331 (1997); Paul D. Car-
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law courts. Until the Supreme Court began to change its mind in the 1970s.
This was a time when the federal courts were concerned about rising caseloads
and the prospect of a sizeable increase in the number of federal district judges.
And alternative methods of dispute resolution were coming into fashion as a
means perhaps of making civil litigation more civil. It was obvious that a more
robust arbitration law would get a lot of troublesome cases presenting mere
issues of fact off federal dockets and reduce the need for more judges. Sud-
denly the Supreme Court reversed itself and declared that arbitration is just
another and less costly way to enforce a legal right. And if a party agreed to
arbitrate a future dispute, even in a contract of adhesion, it should not mat-
ter if his claim was not based on the contract containing the arbitration
agreement but on a federal statute enacted to protect the party against whom
the arbitration clause is invoked. Nor even state legislation.16! In other words,
no state can assure its citizens of access to its courts to enforce rights it has es-
tablished for their protection from overbearing conduct by persons or corpo-
rations who are in a position to draw them into an arbitration agreement.

In explaining how this happened, the Court has sometimes expressed the
unfounded assumption that arbitrators will enforce legal rights and will forego
their historic empowerment to do justice as they see fit. In what Alan Rau has
described as a quixotic footnote,162 the Court suggested that arbitral awards
in statutory cases might be subject to judicial review for errors of law. The
Court’s reassurance that arbitrators enforce legal rights even if they are not
seen to do so has been revealed for the illusion that it was, and is, by recent
holdings of lower federal courts that parties may not agree that an arbitral
award rendered pursuant to their contract shall be subject to judicial review
for a mere error of law.163 To allow parties to create jurisdiction to review
awards would be an unwelcome increase in the demand for judicial services.
The Court has not been willing seriously to address the issue.

Law made in this free spirit by the Supreme Court now seriously impairs
the enforcement of many public laws enacted by legislatures with the expec-
tation that they would be invoked by private parties. Many state courts have

rington, Self-Deregulation: The “National Policy” of the Supreme Court, 3 Nevada L. Rev.
259 (2002).

161. Southland Corp. v. Keating, 465 U.S. 1, 21 (1984).
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been resistant to this radical judicial legislation,64 and many cases and dis-
putes over the matter continue to rage. Much of the legislation enacted by
Congress and by state legislatures to protect consumers and other vulnerable
persons may now be entrusted to enforcement in private forums that may or
may not be bound by the law. That has been the fate of federal antitrust law,
the laws protecting investors, and even the minimum wage law. Yes, even a
worker seeking his right to receive the Congressionally-prescribed minimum
wage may be required to ask an arbitrator not bound by the law to give it to
him.165 Yet Congress has barely noticed.

With one exception. In 2002, | was retained by the National Association of
Automobile Dealers to explain to Congress why dealers should be exempt from
the enforcement of arbitration clauses in contracts they make with manufac-
turers. Congress had long ago enacted the Automobile Dealers’ Day in Court
Act to protect dealers from overbearing conduct by manufacturers; it assured
them of the right to a trial by jury on the question of whether a manufacturer
had dealt with them “in good faith.”16¢ Similar legislation was enacted in nearly
all states. When cases were brought under those laws, the manufacturers usu-
ally won, but the laws had a benign effect on the way the manufacturers
treated their dealers. The dealers recognized that their claims of right under
state or federal laws would be substantially weakened if they were forced to
present them to an arbitrator who would not be bound by the law, who would
not be obliged fully to investigate factual disputes, whose jurisdiction de-
pended on the franchise agreement, and who might be more considerate of
the interests of the manufacturer who would be far more likely to have an-
other occasion for employing them. Congress was persuaded by their concerns
and a law was enacted to provide that automobile dealers are no longer forced
to arbitrate future disputes with automobile manufacturers.167

How did this happen? While small in comparison with manufacturers, au-
tomobile dealers are sizeable firms and important to the communities in which

164. E.g., Harold Allen’s Mobile Home Factory Outlet, Inc. v. Butler, 825 S.2d 779 (Ala.
2002). Cash in a Flash Advance of Ark., L. L. C. v. Spencer, 348 Ark. 459, 74 S.W.3d 600
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Printing Co. v. Hill 805 S.2d 829 (Fla. App. 2001); Cheek v. United Healthcare of the Mid-
Atlantic Inc. 378 Md. 139 (Md. Ct. App. 2003); State v. Stancil, 559 S.E.2d 789 (N.C.
2002); State ex rel. Dunlap v. Berger. 211 W. Va. 549, 567 S.E.2d 265 (2002). Cf. Armen-
dariz v. Foundation Health Psychcare Services, Inc., 24 Cal. 4th 83, 6 P.3d 669 (2000).
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they are located. They have political clout, and Congress heard their cries for
help. But we said nothing to Congress to imply that those who buy automo-
biles should not be bound by their arbitration agreements with their dealers.
Other franchisees selling other goods and claiming rights under state or fed-
eral laws enacted for their protection may be able to enforce those laws only
in an arbitral forum that is free to do whatever it thinks just. And consumers,
workers, patients, investors, borrowers, and diverse others who may think
they are in some way protected by state or federal statutes may also find that
they are forced to seek enforcement of their rights in tribunals having no ac-
countability for their fidelity to the law. Farmers who grow chickens for pro-
cessing firms are now seeking in Congress legislative relief similar to that ac-
corded the automobile dealers. What are their chances?

The conclusion | draw from these examples is that the Supreme Court
sometimes unwarily takes leave of statutory texts in order to shape the law
to the tastes and convenience of the judiciary of which it is a part. As the
renovation of arbitration law attests, Justices are so far removed from the
concerns of citizens having limited means and capacities that they can be
blind to the consequences of the law they make. And Congress and the De-
partment of Justice may take no notice, whether the result is a serious im-
pairment of the enforcement of federal laws or a gratuitous trespass on the
sovereignty of a state, or merely a misguided deprivation of ancient civil
rights.

On those occasions, rare in the last century, when Congress has been
moved to enact laws bearing on judicial administration, it has been moved to
do so by a political interest group with a specific substantive agenda, such as
“tort reform” or the suppression of securities fraud claims.188 It is fair to say
that its ventures into procedural reform have seldom been effective in ad-
vancing the interests they were intended to advance, and have often served to
elevate the costs imposed on all sorts of litigants. Indeed, it seems at times
that Congress has also lost its bearing in distinguishing its role from that of
the courts and may be less interested in enacting wise legislation than in de-
ciding contested cases in accordance with its own lights. Its recent effort to
overrule the Florida courts’ decision that Ms. Schiavo should be allowed to die
is a spectacular recent example.169 One hesitates to ask such a Congress to
think about matters of constitutional importance. And is it not possible that

168. The Private Securities Litigation Act of 1995.

169. The unusual matter of Theresa Schiavo is recorded in Abby Goodnough, The Schi-
avo Case: The Overview: Schiavo Dies, Ending Bitter Case over Feeding Tube, N.Y. Times Al
(Apr 1, 2005).
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such antics by Congressmen are in some measure a result of the dreadful re-
forms imposed by the Court on our election laws?

Suggestions for Legislation

Whatever Congress’s own troubles, its attention to issues of judicial ad-
ministration is overdue. Amending the Constitution is no answer to the need
to re-establish the duty of Congress to govern the judiciary. The suggestion
has recently been heard in Congress that the federal judiciary needs an in-
spector general to alert Congress of their occasional failings.170 Perhaps that is
a useful idea. But such an officer would lack the influence or resources to ad-
dress any of the issues presented in this essay. What then can be done? Struc-
tural changes are not only very difficult to achieve because of the resistance of
the organized legal profession and the incomprehension of the public but also
carry risks of unforeseen adverse secondary consequences. There are, how-
ever, proposals worthy of serious consideration by the judiciary committees
of Congress. Their mere discussion might have a benign transformative effect
by causing justices and judges such as those sitting on committees of the Ju-
dicial Conference to be more conscious of their human tendencies to be too
much preoccupied with their own status and power. | suggest eight examples
of questions to which Congress might usefully attend.

The first, of course, is the problem of superannuation and the possible en-
actment of a law imposing term limits on the Justices. Or as Roger Cramton
and | have proposed, one providing biennial appointments, with reduced du-
ties for those most senior in service.1’! That would be a modest change pos-
ing no threat of seriously unwelcome secondary effects. It is one that most
people who are not lawyers can readily understand and appreciate. Reason-
able minds can differ about the details of the scheme, but any flaws in the
scheme would be subject to change if need be. And by addressing the prob-
lem directly, Congress will have signaled that it is alive to its responsibility to
check and balance the Court.

This proposal should be elevated above all others because it is politically
viable. One need not be a political sophisticate, or know, or even care very
much about law and courts to recognize the blatant improvidence of allow-
ing persons afflicted with normal human failings to conduct their business in

170. Maurice Possley, Lawmaker Prods Court, Raises Brows, The Chicago Tribune (July
10, 2005) <http://www.november.org/Blakely/RaisedBrows7-10-05.html>.
171. Our proposal is in the Appendix to this symposium at p. 467.
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a temple for decade after decade. Reasonable term limits for justices is a re-
form likely to be opposed in Congress by lawyer-romantics, but not by many
others who seriously consider the problem.

The other issues Congress should consider are more complex. A second item
on its agenda might be to give consideration to the question of how the cases
going to the highest national court should be selected. It would do much to cor-
rect the false grandeur of the Court if the judges selecting the cases to be decided
were not precisely the ones making the decisions on the merits. For example, |
would favor a law combining the term limits proposal presented in the Appen-
dix with a change in the certiorari jurisdiction. The senior justices, in addition
to sitting on rulemaking committees and lower courts, might participate in cer-
tiorari decisions or might even be given exclusive authority to rule on certiorari
petitions. If need be, they might be aided by circuit judges selected by seniority
and serving short terms as acting justices on the certiorari panel. Or the Court
could be gradually enlarged to a number of justices sufficient to achieve that re-
sult. Those selecting the cases would then not be the justices who would decide
them. And Congress could consider specifying a number of cases that the sen-
ior panel would be expected to certify to the junior panel for decision. This
would re-establish the role of the deciding justices as judges who decide cases
that is their job to decide, and not lawmakers who choose what laws to proclaim.

Third, repeatedly over the last forty years, proposals have been advanced
for the establishment of an additional national court that would provide over-
sight of the courts of appeals, resolving conflicts in their decisions, and en-
abling them to concentrate on their intended role of providing visibility to lit-
igants and close oversight for the district courts. Alternative schemes have
proposed a unification of the courts of appeals to provide rotating panels with
specific substantive agendas and nationwide jurisdiction. For example, the
Federal Circuit devoted to intellectual property law might be replicated, but
with modifications to prevent narrow specialization by the judges.1’2 Although
such ideas have been advanced by distinguished committees,” including one

172. On the origins of that institution, see The United States Court of Appeals for the
Federal Circuit—A History 1982-1990 (Marion T. Bennett ed., 1991).
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led by Senator Roman Hruska and one led by Justice Byron White, none of
these schemes have received serious attention in Congress. If a second national
court were established to oversee the courts of appeals, and also as proposed
the justices selecting cases for decision were separated from those deciding the
cases, those justices selecting the cases could be empowered with the alterna-
tive of sending appropriate cases raising issues of federal statutory law to the
new court. This would be a role for which experienced senior justices would
be especially well suited.

Fourth, consideration might also be given to re-establishing the rights of
litigants to have their appeals from district court decisions heard in person.
Given the availability of inexpensive videoconferencing, there is no good rea-
son why a panel of judges deciding an appeal from the judgment of a federal
court should not be required as a form of appellate due process at least to ap-
pear on their computer screens to engage in dialogue with counsel. Why
should they not be expected to provide at least an oral response to arguments
as in the traditional common law proceeding?:74 The rediscovery of the oral
opinion on the law rendered by individual judges might result in major
economies in the work of the intermediate courts, and serve to give litigants
direct, observable evidence that the judges themselves decided their cases.

Fifth, Congress might reconsider the needs of the Supreme Court and courts
of appeals for staff support. Scot Powe has suggested that a reduction of law
clerks in the chambers of justices from four to two or even one might provi-
dentially encourage earlier retirements. A similar reduction in staff for the courts
of appeals might serve to reduce the preoccupation of the circuit judges with
their writing of the law of the circuit. For all appellate judges, a reduction of staff
might be expected to increase the likelihood that the judges would learn less
from, and react less to, their staffs and would be more attentive to the legal briefs
and arguments of colleagues and counsel. And consideration might be given to
elevating all magistrate judges and bankruptcy judges to full rank; they could
then enter judgments and be made directly accountable to the courts of appeals.
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ning Committee of the Judicial Conference of the United States, chaired by Hon. Edward
Becker, Chief Judge of the Third Circuit, and reported at http//www.uscourts.gov.Irp.
CVRPGTOC.com. and finally the 1998 Report of the Commission on Structural Alternatives
for the Federal Courts of Appeals chaired by Justice. Byron R. White. Every one of these re-
ports has advised Congress to make major structural changes.

174. For my speculation on other uses of technology to transform civil procedure, see
Paul D. Carrington, Virtual Civil Litigation: A Visit to John Bunyan’s Celestial City, 98
Colum. L. Rev. 501 (1998).
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Sixth, related consideration might be given to repealing the authority of the
courts of appeals to sit en banc. This would also serve to refocus the work of
circuit judges on deciding cases in the common law tradition on their factual
and legal merits and diminish the attraction of making law in the form of
opinions of the court. Given the illusory and tentative nature of the law of the
circuit, the loss could not be expected to have grave consequences. This re-
form would fit neatly with the creation of a second national court. Also, if en
banc decisions were eliminated, the number of circuit judges could be in-
creased more readily to supply the judicial manpower needed to provide the
appellate due process of oral hearings and explained decisions.

Seventh, similar consideration might be given to the reestablishment of the
trial as a means of resolving disputes. Congress should think seriously about
whether civil juries should number twelve. Relevant matters not raised in the
previous discussion might include expanding the availability and use of video-
conferences in trial and in pretrial discovery of evidence or the possible use of
more court-appointed expert witnesses to serve as consultants to the trial
courts on technical factual issues, of the sort familiar in the courts of virtu-
ally all other nations, in lieu of the adversary expert witnesses who are seen in
American courts, who occupy much time and attention and magnify costs.

Eighth, Congress should surely consider whether parties invoking statutory
rights, even those conferred by state legislatures, can or should be required to
test their claims and defenses in private arbitral forums that are not bound by
the law. If need really must be, consideration might be given to adopting the
system employed in California state courts that enables private parties to “rent
a judge” whom they choose,!7 but whose judgment is subject to possible re-
view in the state appellate court for its adherence to the rules of procedure and
its fidelity to the law.

Conclusion

All eight of these reforms could be enacted without threat to the rightly
cherished independence of the judiciary. If all were done at once, an approach
I do not recommend, there would still be no offense to the legitimate aims of
Article I11 a text written by men who did not foresee the self-aggrandizement
of John Marshall, much less that of William Howard Taft. And there are surely
many other ideas afloat that are worthy of consideration as means of redi-

175. California Rules of Court, Rule 244.
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recting the attention of the institutions of the federal judiciary to the work we
hire our judges to do. That is to resolve our disputes in a manner that com-
mands our respect and acceptance because it is apparent to all that eminent
independent judges have paid close attention to our evidence and our argu-
ments and have decided our cases on the law, as best that can be discerned
from the sometimes fuzzy utterances of Congress or the generalities of the
Constitution. Serious consideration short of enactment of these reforms might
alone serve to correct some of the flaws they aim to redress. Our federal courts,
including the Supreme Court, might regain a sense of their own mortality and
fallibility and appreciate the wisdom of deference to the law, to other branches
and levels of government, and to the people they serve, a deference that sadly
declined through much of the twentieth century.
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federal pension opportunities, to enhance further economic rewards by going
“on the market” to find better paid employment, to protect their own leisure
time, to respond to personal needs, or to maximize the power of a particular
party by creating a vacancy to fill. Some studies of turnover on the lower
courts suggest politically-motivated behavior, although more recent work con-
cludes that the vesting of pension rights is a key variable.! Yet others, such as
David Garrow writing in this symposium, worry that justices serve even as
their health and abilities begin to falter.

Fourth, as is also exemplified by several chapters in this volume, many
commentators share a reading of the recent data: that today’s Article 111 judges
have an unusually long term of service, when compared to jurists in other sys-
tems and to their predecessors. Looking at how other democracies protect ju-
dicial independence, one finds that the United States has become anomalous.
Many democracies provide for judges to retire, including those on their high
courts, at a fixed age; others specify that high court jurists serve for a fixed pe-
riod of time.2 Both Australia and Israel require retirement at age seventy.3 In
Canada, the age of mandatory retirement is seventy-five.# The constitutional

1. See Deborah Barrow & Gary Zuk, An Institutional Analysis of Turnover in Lower Fed-
eral Courts, 1900-1987, 52 J. Pol. 457-76 (1990). But see Albert Yoon, The End of the Rain-
bow: Understanding Turnover Among Federal Judges (manuscript, spring 2004, cited with
permission) (arguing that the study did not sufficiently control for the role played by the
availability of pensions and, with different and more data, concluding that pensions play
a pivotal role in determining when lower court judges shift from “active” to “senior” sta-
tus).

2. See generally Lee Epstein, Jack C. Knight, Jr., & Olga Shvetsova, Comparing Judicial
Selection Systems, 10 Wm. & Mary Bill of Rts. J. 7, 23 (2001) (surveying twenty-seven Eu-
ropean countries and finding compulsory term limits and/or mandatory retirement in
most).

3. Until 1977, when the Australian Constitution was amended by a referendum, judges
were appointed for life; judges appointed after the date of that amendment serve until sev-
enty. See Austl. Const. ch. 111, §72 (“The appointment of a Justice of the High Court shall
be for a term expiring upon his attaining the age of seventy years, and a person shall not
be appointed as a Justice of the High Court if he has obtained that age.”) (also providing
that judges of “other courts created by the Parliament,” that is the federal courts, must also
retire at that age). Israel’s basic law has a similar requirement. See Israel, Basic Law: The
Judicature, Courts Law [Consolidated Version], 57441984, Sections 1-24 <http://www.
oefre.unibe.ch/law/icl/is03000_htmI> (providing for the term to end at the age of seventy,
upon removal through specified means including that a person’s health makes continua-
tion of service impossible).

4. Supreme Court Act, R.S.C. ch. S-26 §9(2) (1985) (Can.) (“A judge shall cease to hold
office on attaining the age of seventy-five years.”).
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courts of Germany and France rely on another system: fixed terms of twelve
and nine years respectively.s

Further, as | have detailed elsewhere, during the first twenty years of the
life of the United States, justices on the Supreme Court averaged fourteen
years in service.6 Lower court judges averaged sixteen years in office, but just
under half (twenty-two out of forty-seven) served fewer than ten years.” Look-
ing forward some decades to the period between 1833 and 1853, once again
the average length of service on the lower courts was fourteen years, while nine
Supreme Court justices who terminated their service during that interval
worked for longer—twenty years on average.8

Moving centuries forward to the period from 1983 to 2003 and having to
deal with a larger group of people coming and going, the average term for the
six Supreme Court justices whose service ended during that time period grew
larger. On average, the six justices whose service terminated each served on
the Court for about twenty-four years. Chief Justice Rehnquist served on the
Court yet longer—for some thirty-three years. For the lower courts (again on
average based on 530 judges, and with some judgments about how to calcu-
late the relevant intervals), Article 11 judges served about twenty-four years,®
about ten years longer than those in the prior century.

5. Article 4, Law of the Federal Constitutional Court of Germany (as amended 1998);
France Const. tit. VII, art. 56 (adopted 1958).

6. See, e.g., Judith Resnik, Judicial Selection and Democratic Theory: Demand, Supply,
and Life-Tenure 26 Cardozo L. Rev. 597 (2005).

7. See id., Appendix, Methodological Note on Estimating the Lengths of Service,
1800s/2000s, at 648-58. As noted above, a total of forty-seven judges were counted in
the data on the first time period. For Supreme Court justices, a total of sixteen judges.
The average length of service is skewed upward by a few judges, who served for unusu-
ally long periods of time—including Henry Potter who spent fifty-seven years on the
federal bench and William Cranch who served for fifty-five years. As is further detailed
in that Appendix, for the earlier time period, one can begin with judges who start their
service at 1789. For the later interval, Stephen Wu and | worked back from 2003, look-
ing only at the length of service of those judges who had retired in that year or during
the twenty prior years.

8. Resnik, Judicial Selection and Democracy, supra n. 6 at 618.

9. These data are summarized in Chart 4, Estimated Lengths of Service: Contrasting
Snapshots, 1800s/2000s, id. at 618. That information comes from government databases
that provide information on judges and their length of service. See Members of the
Supreme Court of the United States <http://www.supremecourtus.gov/about/members.
pdf>; Federal Judges Biographical database <http://wwwfjc.gov/newweb/jnetweb/nsf/his>.
These estimates are drawn from those sources and informed by those made by Albert Yoon,
Love’s Labor Lost? Judicial Tenure Among Lower Federal Court Judges: 1945-2000, 91 Cal. L.
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Many factors account for the growing length of service of members of the
federal judiciary. More people are appointed as judges, some at earlier ages,
and life spans have lengthened. Further, a trend has emerged in which judges
serving at a lower court are promoted to a higher court—making for a ca-
reer ladder in judging that helps to produce more years in office. And being
a federal judge may correlate with longevity and even be good for one’s
health.

Moreover, an important economic variable—the way that the pension sys-
tem works—has emerged. Under current federal statutes, when Article 111
judges or justices retire by taking “senior status,” they create vacancies for the
courts on which they serve.10 But they need not resign in order to retire.
Rather, they can continue to sit as judges. Indeed, Congress has created in-
centives for judges to continue to work as long as they can. Upon reaching the
age of sixty-five and if having served for the requisite number of years,!! judges
are eligible for retirement. During “the remainder” of their life-time, those
judges “receive an annuity equal to the salary” that they received at the time
of taking senior status. Benchmarking the salary to the last year worked may
inspire some judges, ever-hopeful that Congress will respond to the many re-
quests for pay raises, to delay “going senior” to get a higher yearly annuity. In
addition, to continue to receive that salary, the chief justice or judge of a par-
ticular court must certify that the individual has “carried in the preceding cal-
endar year...a caseload which is equal to or greater than the...work” that an
“average” active judge would have done over three months.12 While judges
could therefore do much less while maintaining their eligibility for the annu-
ity, many are keenly aware of the workload of their colleagues and generously
shoulder a larger proportion of the work than they are obliged to undertake.t3

Several of the analytic premises that helped to generate these contempo-
rary facts are also not contested. Widespread agreement exists that some form
of structural protection for judicial independence is wise and that judges
should have terms of office longer than sitting Presidents or Senators. Current

Rev. 1029 (2003). As detailed in the methodological note accompanying that article, choices
exist about how to analyze the information.

10. 28 U.S.C. §371 (d).

11. If seeking to take senior status at age sixty-five, one has to have had fifteen years of
service, whereas if one seeks to take senior status at age seventy, ten years of service is re-
quired. See 28 U.S.C. 8371 (c).

12. 28 U.S.C. §371(a); (b); (e)(1)(A),(B). Other subsections detail the way in which
the requirement can be met through administrative work or other special government du-
ties.

13. Yoon, Understanding Turnover, supra n. 1.
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as well as historical examples make plain that the drafters of the United States
Constitution were right to worry about the independence of judges and to
craft mechanisms for insulation. Indeed, whether the United States has done
enough is a matter of debate. For example, the American Bar Association and
some judges have repeatedly complained (and sometimes brought lawsuits)
arguing that federal judicial salaries are too low and that the failure to raise
salaries to meet increases in cost of living is unlawful, punitive, and/or un-
wise.4 Similar concerns have been raised about judicial budgets, both state
and federal.’> Moreover, hundreds of persons—called magistrate, bankruptcy
and administrative law judges—hold federal adjudicatory power but are not,
under current doctrine, sheltered by the protections of Article I11.16

In retrospect then, Article 111 is both too little and too much, missing some
important judicial actors and also creating means for individual judges to have
a kind of power for a duration that raises concerns, in democratic circles,
about the degree to which so much power can be exercised by so few govern-
ment officials for so long. Some commentators in this volume seek to revisit
the text to amend the Constitution. Joining others, | think that statutory in-
terventions are an appropriate and useful route. As | will detail below, during
the twentieth century, the Supreme Court was notably open to inventive read-
ings of the strictures of Article 111—thereby licensing the devolution of fed-
eral judicial power to hundreds of non-life-tenured judicial officers, bank-

14. See American Bar Association and the Federal Bar Association, Federal Judicial Pay
Erosion: A Report on the Need for Reform (2001); Williams v. United States, 535 U.S. 911
(2002) (Breyer, J., joined by Justice Scalia and Kennedy, dissenting) (arguing in a class ac-
tion filed by judges that federal legislation that prevented automatic adjustments to increase
pay for judges in relationship to the cost of living violated Article I11I’s non-diminution
clause).

In contrast, the Canadian Supreme Court has concluded that the setting of compensa-
tion must occur through methods less dependent on the will of a sitting parliament. See
Reference on Remuneration of Judges of the Provincial Court, 1997 Carswell Nat 3038
(1997); see also G. Gregg Webb & Keith E. Whittington, Judicial Independence, the Power
of the Purse, and Inherent Judicial Powers, 88 Judicature 12 (2004) (describing an expand-
ing doctrine of judicial inherent power to require financing for its processes and describ-
ing a 2002 Kansas Supreme Court order requiring an increase in fees to provide funds).

15. See Hearings Before the Subcommittee on Commerce, Justice, State, the Judiciary
and Related Agencies of the Committee on Appropriations of the U.S. House of Repre-
sentatives, 108 Cong. (2004) (Statement of Hon. John G. Heyburn, Il, Chair, Committee
on the Budget of the Judicial Conference of the United States (raising concern about the
“crisis” facing the federal courts and about the levels of appropriations planned).

16. See also Judith Resnik, Judicial Independence and Article 111—Too Little and Too
Much, 72 S. Cal. L. Rev. 657 (1999).
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ruptcy, magistrate, and administrative law judges.” Further, Congress has al-
ready created both pensions and term limits for the chief judges of the lower
courts, thus paving the way for revisiting the kind of pension system provided
and for thinking of a new option for the chief justiceship: term limits. Before
addressing the kind of statutes that | suggest be drafted and their constitu-
tional plausibility, | need to explain why the particular powers of the chief jus-
tice of the United States should be in focus when discussing “reforming the
Supreme Court.”

The Multiple Sources of Power
of the Chief Justice

Although the long length of service on the federal bench has drawn a good
deal of attention (generating this volume, inter alia), the recent confirmation
of John Roberts to serve as the chief justice of the United States provides the
infrequent opportunity to think specifically about that post. The new chief
justice is only the seventeenth person to hold the position in the life of the na-
tion. In part because of the very few who have had this job, its status has a
special importance. As was explained in the 1980s, when hearings were held
on the nomination of William Rehnquist to that position, the chief justice is
the “symbol of the Court.”18

As the senior jurist of nine rendering decisions on America’s highest court,
the chief justice presides at the Court’s sessions and has the ability to affect its
agendas, influence case load selection, and (when in the majority) to assign

17. Details and analyses are provided by many. See Judith Resnik, “Uncle Sam Mod-
ernizes his Justice System:” Inventing the District Courts of the Twentieth Century, 90 Geo. L.
J. 607, 637-43 (2002); Richard H. Fallon, Of Legislative Courts, Administrative Agencies,
and Article 111, 101 Harv. L. Rev. 915 (1988); Paul Bator, The Constitution as Architecture:
Legislative and Administrative Courts Under Article 111, 65 Ind. L. Rev. 233 (1990).

18. See Hearings before the Committee on the Judiciary on the Nomination of Justice
William Hubbs Rehnquist to be Chief Justice of the United States, 12 The Supreme Court
of the United States: Hearing and Reports on Successful and Unsuccessful Nominations at 312
(eds. Roy M. Mersky & J. Myron Jacobstein, 1989) (Opening Statement of Chairman Strom
Thurmond). At that time, Senator Kennedy offered a parallel comment, that the chief jus-
tice “symbolizes the rule of law in our society; he speaks for the aspirations and beliefs of
America as a Nation.” See Hearings before the Committee on the Judiciary on the Nomi-
nation of Justice William Hubbs Rehnquist to be Chief Justice of the United States, 12A
The Supreme Court of the United States: Hearing and Reports on Successful and Unsuccessful
Nominations at 1549 (statement of Senator Kennedy).
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opinions. Further, aided by special staff, the chief justice is the senior offi-
cial in charge of the Supreme Court itself. That institution is supported by
a budget of about sixty million dollars and employs more than three hun-
dred people. The Court also promulgates special rules of practice for the
Supreme Court bar and determines how the public can see its proceedings
(currently, without the help of televised proceedings). Many of the aspects
of the chief justiceship become plain through the words of Associate Justice
Ruth Bader Ginsburg, who in her statement mourning the death of William
Rehnquist, called him the “fairest, most efficient boss” whom she had ever
had.19

But the chief justice is more than the boss of and an icon of the Supreme
Court. Chief Justice Roberts is the chief justice not only of the Supreme
Court but of the United States.20 As is revealed in other chapters of this book,
however, even law professors are less familiar with the many roles of the chief.
The “Chief” is the spokesperson for the entire federal judiciary, is the chair
of the Judicial Conference of the United States (which, as detailed below, has
evolved into a major policymaking body that opines regularly to Congress
about the desirability of enacting various kinds of legislation), is the person
charged with appointing judges to certain specialized courts, is the person
who authorizes certain judges to “sit by designation” on other courts, and is
the person given a host of other, more minor, functions such as service on
many boards.

Neither the chief justice’s special role on the Supreme Court nor the chief
justice’s tasks as the chief executive officer of the federal judiciary are consti-
tutionally mandated obligations. Rather, the part of the Constitution devoted
to establishing the judicial branch—Article I1l—makes no mention of a chief
justice at all.?! The one reference that can be found is in the Constitution’s dis-

19. The Honorable Ruth Bader Ginsburg’s comments can be found in Statements from
the Supreme Court Regarding the Death of Chief Justice William H. Rehnquist <http:///www.
supremecourtus.gov/publicinfo/press/pr_09-04-05.html> (Sept. 4, 2005).

20. See Judith Resnik & Theodore Ruger, One Robe, Two Hats, N.Y. Times 4, 13 (Week
in Review) (July 17, 2005). Many scholars have examined these issues. See, e.g., Theodore
W. Ruger, The Judicial Appointment Power of the Chief Justice, 7 U. Pa. J. Const. L. 341
(2004); Robert J. Steamer, Chief Justice: Leadership and the Supreme Court (1986); Peter
Graham Fish, The Politics of Federal Judicial Administration (1973).

21. US. Const., Art. 111. Although the constitutional text is sparse on this subject, many
federal statutes advert to the position of the chief justice. See, e.g., 28 U.S.C. 81 (describ-
ing the Supreme Court as comprised of eight associate justices and a “Chief Justice of the
United States”). That usage began in the First Judiciary Act. See Act of Sept. 24, 1789, §1
(describing the Supreme Court as consisting of “a chief justice and five associate justices”).
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cussion of presidential impeachments—vesting sole power for trying im-
peachments in the Senate and specifying that “the Chief Justice shall preside”
when a president is tried.22 The tasks and parameters of the role of chief jus-
tice—including the very question of whether to commit such broad author-
ity to one person—stem not from the Constitution but from dozens of
statutes enacted in an ad hoc fashion over many decades, as well as from cus-
toms and from the decisions and ambitions of those who have held the office
of the chief justice.z2 The current scope of this position is itself a tribute to the
impressive leadership of Chief Justice Rehnquist.

A brief historical overview makes plain how much the chief justiceship has
changed. At the turn of the twentieth century, about one hundred life-tenured
federal judges were dispersed across the nation. Dealing with a total of some
30,000 cases in a year, these judges were mostly left to their own devices, with
few shared practices and little means of communicating with each other ex-
cept through the publication of opinions. This situation prompted Chief Jus-
tice William Howard Taft to complain in 1922 that each judge had “to paddle
his own canoe.”24

In contrast today, some 2000 life-tenured and non-life tenured judges
(aided by about 30,000 in staff) work in more than seven hundred and fifty
courthouse facilities around the United States that deal annually with about
350,000 filings at the trial level, more than a million and a half bankruptcy
petitions, and 60,000 appeals.z> No longer solo actors, judges are linked to-

22. U.S. Const., Art. I, cl. 6. The Constitution also does not use either the terms “Chief
Justice of the Supreme Court” or “Chief Justice of the United States” The later title, now
in use, can be found by the second half of the nineteenth century. See Hon. William A.
Richardson, Chief Justice of the United States, or Chief Justice of the Supreme Court of the
United States? (a brief essay by the then Chief Justice of the Court of Claims and reprinted
from the N.E. Historical and Genealogical Register, July 1895). Richardson reported that
in 1888, Chief Justice Fuller was nominated and commissioned as the “Chief Justice of the
United States.” The usage also appears in The Judiciary Act of 1869, ch.22, 16 Stat. 44, Apr.
10, 1869. Its opening provision states that “the Supreme Court of the United States shall
hereafter consist of the Chief Justice of the United States and eight associate justices....”

23. As Justice Ginsburg noted, supra n. 19, “William H. Rehnquist used to great effect
the tools Congress and tradition entrusted to him,” in his role as the leader of the United
States judiciary and of the Supreme Court.

24. William Howard Taft, The Possible and Needed Reforms in the Administration of Jus-
tice in Federal Courts, 8 A.B.A. J. 601, 602 (1922).

25. See Administrative Office of the U.S. Courts, The Federal Court System in the United
States: An Introduction to Judges and Judicial Administration in Other Countries 42 (2d ed.
2001); Administrative Office of the U.S. Courts, Judicial Business of the United States Courts
2004, Caseload Highlights at 10 (2004).
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gether through the Administrative Office (AO) of the United States Courts,
created in 1939, and they are supported with educational programs and re-
search provided by the Federal Judicial Center (FJC), chartered in 1967.26
Their central headquarters is in one of Washington’s major new buildings,
named after Justice Thurgood Marshall and located across from Union Sta-
tion. The day-to-day management of the entire judicial enterprise and its $5.4
billion budget falls to the director of the AO.27

But it is the chief justice of the United States who has the power to appoint
and to remove the director of the AO,28 and it is the chief justice who serves
as the permanent chair of the Board of the Federal Judicial Center,2° who pre-
sides at the meetings of the Judicial Conference, who (upon consultation with
others) selects the 250 people who sit on the twenty-four committees of the
Judicial Conference, and who gives annual addresses to the nation about the
administration of justice. This charter to the chief justice began to take shape
through congressional responsiveness to the concerns of Chief Justice Taft.
In 1922, Congress created the forerunner of what is now called the Judicial
Conference of the United States,3 the policymaking body of the federal ju-
diciary.

Because it may be hard to grasp the import of the role played by the ad-
ministrative apparatus of the federal court system, a bit more detail about its
evolution is in order. Initially a group of eight senior circuit judges were asked
to “advise” the Chief Justice about the “needs of his circuit and as to any mat-
ters in respect of which the administration of justice in the courts of the

26. See Act of Dec. 20, 1967, Pub. L. No. 90-219, ch. 42, §620, 81 Stat. 664 (1967);
Russell R. Wheeler, Empirical Research and the Politics of Judicial Administration: Creating
the Federal Judicial Center, 51 L. & Contemp. Probs. 31 (1988), and “Baby Judges School”
Jump Starts Learning Process, 37 The Third Branch: Newsletter of the Federal Courts 1 (Aug.
2005).

27. See 28 U.S.C. §601.

28. See 28 U.S.C. §601 (stating that the AO is to be “supervised by a Director and a
Deputy Director appointed and subject to removal by the Chief Justice of the United States,
after consulting with the Judicial Conference.”).

29. See 28 U.S.C. §621 (providing that the Chief Justice “shall be the permanent Chair-
man of the Board”).

30. See Act of Sept. 14, 1922, Ch. 306, §2, 42 Stat. 837, 836 (creating a Conference of
Senior Circuit Judges “to advise [the chief justice] as to the needs of [each] circuit...and
the administration of justice”). In 1937, the Act was amended to include participation by
the chief judge of the United States Court of Appeals for the District of Columbia, and in
1948, the Conference of Senior Circuit Judges was renamed the Judicial Conference of the
United States. See Act of June 25, 1948, ch. 646, 62 Stat. 902, now codified at 28 U.S.C.
§331 (2000).
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United States may be improved.”3t From my reading of the transcripts (stored
in the National Archives) of the yearly meetings during the early years, |
learned that the Conference discussion consisted of oral reports from the sen-
ior circuit judges. They described how the individual judges with whom they
worked were (or were not) managing to stay abreast of the work, as well as
whether to request more judgeships. Topics ranged from better salaries, facil-
ities, and supplies to concerns about rules of procedure, sentencing laws, and
the need to provide indigent defenders with lawyers.32

By mid-century, the Judicial Conference took on its current form, with dis-
trict court judges included.33 Today, with the chief justice presiding, the Con-
ference has twenty-seven members. By statute, each circuit sends the chief
judge of its appellate court, as does the Court of International Trade, and each
circuit elects a district judge for a term.34 Over the decades and influenced by
the various chief justices, the Conference has enlarged its own agenda. While
it often used to decline to comment on matters related to pending legislation
by noting that certain issues were “legislative policy” and therefore inappro-
priate for judicial input, the Conference now takes positions regularly on an
array of proposals. Beginning during the tenure of Chief Justice Earl Warren
and then expanding significantly under Warren Burger and William Rehn-
quist, the Conference has become an important force.

As may be familiar to those who work on the Hill but less obvious to the
American public, the judiciary functions in many respects like an adminis-
trative agency, seeking to equip itself with the resources needed to provide the
service—adjudication—that the Constitution and Congress require. Further,
during the last half century, the federal courts have also become an educa-
tional institution teaching judges about how to do their job, a research center
on the administration of justice, and an agenda-setting organization—artic-
ulating future goals and plans. In addition to an Executive Committee, the
Conference’s committees cover topics that range from technology to criminal
justice. The Conference opines on legislation from security and court con-
struction to proposed new civil and criminal jurisdiction for the federal courts.

The chief justice is the presiding officer of this entire apparatus and has the
ability, through a host of discretionary judgments, to shape the institutional

31. Act of Sept, 14, 1922, §2, supra n. 30.

32. Judith Resnik, Trial as Error, Jurisdiction as Injury: Transforming the Meaning of Ar-
ticle 111, 113 Harv. L. Rev. 924 (2000).

33. District judges became a part of the Conference in 1957. See Act of Aug. 28, 1957,
Pub. L. No. 85-202, 71 Stat. 476 (codified at 28 U.S.C. §331 (2000).

34. See 28 US.C. §331.
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decisions of “the federal courts.” For example, in 1991, under Chief Justice
Rehnquist, the judiciary created its own Office of Judicial Impact Assessment
to undertake the difficult task of anticipating the effects of proposed legisla-
tion.35 In 1995, after convening a special committee on Long Range Planning,
the Conference issued a Long Range Plan for the Federal Courts, a first-ever
monograph making ninety-three recommendations about the relationships
among state, federal, and administrative adjudication and about the civil and
criminal dockets of the federal courts.3¢ The Long Range Plan’s recommenda-
tions included asking Congress to have a presumption against enacting any
new rights for civil litigants, if those actions were to be enforced in federal
court, as well as a presumption against prosecuting more crimes in federal
courts.s7

Further, under the leadership of the chief justice, the Judicial Conference
may decide to offer its views on pending legislation even though, if the legis-
lation is enacted, judges may be required to preside on cases calling the legal-
ity of a particular provision into question. For example, in the early 1990s,
when an initial version of the Violence Against Women Act (VAWA) was in-
troduced, the Judicial Conference created an Ad Hoc Committee on Gender-
Based Violence. Appointed by the Chief Justice, the Committee studied the
proposed statute, which included a provision for a new civil rights remedy to
be made available in federal court to victims of gender-motivated violence.
The judiciary’s Ad Hoc Committee recommended opposition—which became
official federal judicial policy as reported by the Chief Justice in the early
1990s.38

After the proposed legislation was modified (in part in response to the con-
cerns raised by judges) and its scope narrowed, the Conference took no posi-

35. That process proved complex and controversial in light of the challenges of esti-
mating effects of not-yet enacted laws and of assessing how to count the costs and benefits
afforded by enhancing access to the courts. See generally Conference on Assessing the Ef-
fects of Legislation on the Workload of the Courts: Papers and Proceedings (A. Fletcher
Mangum ed., 1995).

36. Judicial Conference of the United States, Long Range Plan for the Federal Courts
(Dec. 1995), reprinted in 166 F.R.D. 49 (1995). The Conference formally adopted the
ninety-three recommendations but did not specifically approve the commentary of the
drafting committee.

37. See id. at 83 (Recommendation 1); id. at 88 (Recommendation 6); id. at 84 (Rec-
ommendation 2).

38. See William H. Rehnquist, Chief Justice Issues 1992 Year-End Report, 24 Third
Branch 1, Jan. 1991 (objecting that the proposed private right of action was too “sweep-

ing”).
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tion on the propriety of enacting the civil rights remedy but supported other
aspects of the legislation including educational efforts.39 In 1994, at the be-
hest of some forty state attorneys general and many others, Congress passed
the Violence Against Women Act, including its provision of federal jurisdic-
tion (supplemental to that available in state courts) giving civil remedies to
victims of gender-motivated violence. Thereafter, and again exercising his dis-
cretionary authority, the Chief Justice continued his criticism of VAWA. In
1998, the Chief Justice commented in a speech before the American Law In-
stitute that the legislation raised grave problems of federalism. He cited VAWA
(as well as other recent statutes) as inappropriate expansions of federal juris-
diction. In his view, “traditional principles of federalism that have guided this
country throughout its existence” should have relegated these issues to state
court.#0 In 2000, the Chief Justice wrote the majority opinion that ruled, five
to four, that Congress lacked the power under the Commerce Clause to con-
fer that form of jurisdiction on the federal courts.4!

In addition to guiding the Judicial Conference, which adopts formal pol-
icy through voting, the chief justice has an independent platform from which
to speak. William Howard Taft and his successors went regularly to the Amer-
ican Bar Association and to the American Law Institute to give major ad-
dresses on their views of the judiciary’s needs and priorities. That tradition
continues.

In the 1980s, Warren Burger initiated another practice—providing an-
nual “state of the judiciary” speeches that are released to the nation. Chief
Justice Rehnquist followed suit, beginning each new year by setting out
agendas and themes. In that capacity, Chief Justice Rehnquist regularly
spoke about the values of judicial independence. Upon occasion, he criti-
cized the Congress or the Executive for engaging in behavior that, he be-
lieved, suggested that the coordinate branches of government did not suffi-
ciently appreciate the centrality of an independent judiciary to a thriving
democracy.

Yet another aspect of the powers of the chief justice is important: the per-
son holding that position has the authority to select individual judges to serve

39. See Administrative Office of the U.S. Courts, Report of the Proceedings of the Ju-
dicial Conference of the United States 28 (1993).

40. See William H. Rehnquist, Remarks at Monday Afternoon Session, in Am. Law Inst.,
75th Annual Meeting: Remarks and Addresses, May 11-14, 1998 at 13, 17-18 (1998) (also
citing bills on juvenile crime, the Anti-Car Theft Act of 1992, the Freedom of Access to
Clinic Entrances Act of 1994, and the Child Support Recovery Act of 1992).

41. See United States v. Morrison, 529 U.S. 598 (2000).
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on specific courts. Rather than using a system of random assignment (for ex-
ample, staffing a court by assigning sitting judges whose names are drawn by
lot), Congress has endowed the chief justice with the power to pick individ-
ual judges to sit on specialized tribunals.

Specifically, the chief justice appoints the seven judges on the Judicial Panel
on Multidistrict Litigation42 (with authority to decide whether to consolidate
cases pending around the country and to centralize pretrial decisionmaking
in a judge selected by that panel). The chief justice also selects the eleven
judges who sit for seven-year terms on the Foreign Intelligence Surveillance
Act Court (FISA) which, since 1978, has approved of more than 10,000 gov-
ernment requests for surveillance warrants.43 The chief justice also has the
power to select the five judges who constitute the Alien Terrorist Removal
Court, chartered in 1996 to respond when the Department of Justice filed
cases seeking to deport legal aliens suspected of aiding terrorists.44 As a result
of these various statutes, according to Professor Theodore Ruger, Chief Jus-
tice Rehnquist made “over fifty such special court appointments, filling more
federal judicial seats than did every individual United States President before
Ulysses S. Grant.”4s

In sum, the chief justice is not only the symbolic leader of the federal ju-
diciary. That person also has a number of specific powers and a good deal of
practical authority. The chief justice is the most powerful individual in the en-
tire federal judicial apparatus. Time and again, chief justices have proven to
be the judiciary’s most effective lobbyists, the judiciary’s most visible
spokespersons, and the nation’s most important judicial leaders.

Democratic Constitutional Responses

The repertoire of powers of the chief justice is stunning. The role entails
authority significantly different from that of jurists on courts. Judges on ap-
pellate courts work collectively; they must persuade others of the correctness
of their views in order to prevail. Both constitutional and common law tradi-

42. See 28 U.S.C. §1407(d).

43. See 18 U.S.C. §1803(a),(b),(d) (2004) and Ruger, The Judicial Appointment Power
of the Chief Justice, supra n. 20, at 365-68.

44. See The Antiterrorism and Effective Death Penalty Act of 1996, P.L. 104-132, Apr.
24, 1996, 110 Stat. 1214, codified at various parts of Titles 8, 18, 28, 42.

45. Ruger, The Judicial Appointment Power of the Chief Justice, supra n. 20, at 343 (foot-
note omitted).
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tions mandate openness in courts. Most decisions are explained in reasoning
available to public scrutiny and then revisited as new cases arise. In contrast,
the administrative powers of the chief justice are neither officially shared nor
constrained by obligations of accounting.

Further, these many grants of power contrast sharply with the authority of
other executive officials. Presidents have term limits. Heads of independent
agencies generally do as well. Currently, however, the chief justice has life-
time consolidated authority over the administration of both the Supreme
Court and the lower federal courts and does not have legal obligations to share
that power with other jurists nor to explain the decisions made.

A ready rationale supports long terms of authority for judges, who need
insulation from political retribution when ruling on cases that result in judg-
ments likely to be opposed by interests both public and private. But no par-
allel need exists for insulating the administrative authority of the chief justice
to the same extent. Whether turning for models to high level cabinet posi-
tions, agency heads, or corporate executives, limited terms are the norm. In-
deed, managerial theorists argue that turnover is reinvigorating, helping ac-
tors within institutions to revisit and to revitalize their practices.

At the level of policy, then, structural interventions, to enable more peo-
ple to take on the role of chief justice, have appeal. Several options exist. One
approach is age limits, with a mandate that a person holding the office who
becomes sixty-five, or seventy or seventy-five, must leave that position. The
concern, however, is that such a rule would enable gaming, via appointments
of unusually young people to the position. Another option is for the chief jus-
ticeship to rotate from one justice to another on a five- or seven-year term—
long enough to gain expertise but not so long as to have too much power re-
side in one person. The rotation could occur by seniority, by a mixture of age
and seniority (such as in the lower courts, discussed below) or by election by
other justices (such as on some state courts).

Congress could also create economic incentives for a person to resign the
position voluntarily. As Professor Albert Yoon has detailed,*¢ the current fed-
eral judicial pension system prompts some judges to take “senior status” but
to continue to serve. Congress could, in contrast, provide significantly better
pension benefits to chief justices who serve for no longer than a set period (say
seven years). Economic models could assist in fashioning an optimal inter-
vention, just as they have encouraged some universities to offer packages of

46. See Yoon, Understanding Turnover, supra n. 1 (finding that the availability of pen-
sion rights is a key variable in a lower court judge’s decision to take senior status).
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benefits and salary that have prompted tenured professors to take early re-
tirement. Were special pension rights to vest only if a person served a fixed
period, then those for whom money mattered would likely resign to create a
vacancy. But the structural impact of such a reform could depend upon an in-
dividual’s economic resources, with those of great means not as readily af-
fected by a monetary reward for early retirement.

Another model already exists within the federal system—one that relies
on a system that mixes seniority with term limits for the term of service of
chief judges of the lower federal courts. In 1956, a committee of the Judicial
Conference of the United States began a study on the chief judges of the lower
courts. A survey revealed that, on average, chief judges of the circuits were
about seventy-two years old, and on average about sixty-four at the district
court level; the average length of service about eight and a half years. The
Conference concluded that while many judges of older years did “excellent
work,” the “toll of years has a tendency to diminish celerity, promptitude, and
effectiveness.”4” The Conference proposed that Congress enact legislation to
“relieve chief judges of the circuit and district courts from their administra-
tive duties upon reaching the age of 75, so that they may devote their entire
time to the lawwork of the courts and not to the administrative details.”48 The
proposal was argued to be constitutional—for a “distinction is made between
the judge in his judicial capacity and in his administrative capacity,”4® and
that what was being limited were the administrative tasks. With support from
the President, the Department of Justice, and the Judiciary, the provision be-
came law.

In the 1970s, in a report from the Commission on the Revision of the Fed-
eral Court Appellate System: Structure and Internal Procedures (nicknamed
the Hruska Commission in honor of its chair, Roman Hruska), problems were
noted with a straight seniority system—that no account was taken of the abil-
ities of an individual for administration.5° Rejecting election by one’s peers as
politicizing the decision, the Hruska Commission recommended that a chief
judge serve a maximum of seven years and only one term. The results of these
proposals can be found in the statutes that provide for chief judges of both
trial and appellate courts to be those persons “senior in commission” who are

47. Courts, Chief Judges, Relinquishment of Office at Age 70, S. Rep. No. 85-1780 at
3(1958).

48. Id. at 1-2.

49. Id. at 3.

50. Commission on the Revision of the Federal Court Appellate System: Structure and
Internal Procedures: Recommendations for Change, 67 FR.D. 195, 274-275 (1975).
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sixty-four or under, have served for one year or more as a judge, and have not
previously been the chief judge; such persons then have a seven-year term.5!

The next question is that of legality. I do not believe that the sparse text of
the Constitution—referring only to the chief justice in the context of the role
of presiding at the impeachment trial of a President—supports a grant of un-
ending power to the chief justice for all the many tasks that have now become
part of the repertoire of that role. Rather, the chief justiceship as we have come
to know it is not a creature of the Constitution but of Congress. The legisla-
ture is the body that endowed that office with the presiding role at the Judicial
Conference and with the power to assign sitting judges to special courts, and
it is the legislature that located the power to promulgate rules of practice and
procedure with the Court. Thus, the legislature can—and should—revisit
these grants of power, both by rewriting specific statutes (for example to pro-
vide that judges of specialized courts like the Foreign Intelligence Surveillance
Act Court are chosen through mechanisms such as random selection from var-
ious circuits rather than by the chief justice) and by crafting a new regime of
term limits and pension incentives that reduce the length of service.

Let me pause for a moment to expand on the legal argument that Congress
could intervene—Dby addressing the likely objections. I have already noted that
I do not believe a strong argument resides in the constitutional text, especially
if a statute fixing term limits provided for an automatic extension were the
chief justice’s term to end during an ongoing impeachment trial of a presi-
dent. The better argument against a term limit for the chief justice would cou-
ple the idea that serving “during good Behaviour” means life tenure with the
practice that has emerged for confirming chief justices. The President nomi-
nates a chief justice, and the Senate holds a separate confirmation hearing,
even when the individual is elevated to the position from within the Court (as
was the case with Chief Justice Rehnquist). The claim would be that this cus-
tom is not optional but constitutionally compelled. That position might be
bolstered by an argument made from the “Appointments Clause,” with its
mandate to the President to appoint “Judges of the supreme court,”s2 while
the appointment of “inferior Officers” may be organized by Congress. Further,
while | have noted the absence of a challenge to the statutory term limits for
the lower court chief judges, the rejoinder would be that those roles are not
mentioned at all in the Constitution. Finally, the view could be that any cur-
rent chief justice has been vested with that role, making it unalterable.

51. 28 U.S.C. 8§45 (chief judges, circuit courts); 28 U.S.C. §136 (chief judges, district
courts).
52. U.S. Const., Art. I, 82, cl. 2.



DEMOCRATIC RESPONSES TO THE BREADTH OF POWER 197

The responses are straight-forward. The first is that so long as the person who
has had a chief justiceship continues in office as an Article 111 jurist, the obliga-
tion to ensure service during good behavior has been fulfilled. A subsidiary ar-
gument—ijoining others in this volume claiming that term limits are constitu-
tionally permissible for all of the justices—is that the relevant constitutional texts
are sufficiently capacious, permitting statutory interventions. As noted, the Con-
stitution does not directly address the question of what “good Behaviour” means.
The academic inquiry tends to be sparked by events. For example, when debat-
ing the lawfulness of efforts to oust Justice William O. Douglas, Professor Raoul
Berger traced the phrase “holding their offices during good Behaviour” to the
Act of Settlement of 1701 (which protected the independence of English judges
by granting them tenure “as long as they conduct[ed] themselves well, and pro-
vided for termination” only through a formal request by the Crown of the two
Houses of Parliament) as well as to earlier English traditions.s3 Professor Berger
argued that Congress had the power to define a breach of good behavior to in-
clude more than a *“high crime and misdemeanor,”>* while others disagreed.

A similar debate about the flexibility of Article 11l took place in the late
1970s, when members of Congress considered how to impose sanctions short
of impeachment on Article 111 judges and how to facilitate the retirement or
removal of judges too disabled to work.%s A statute, the Judicial Conduct and
Disability Act of 1980, followed thereafter and has survived a few challenges
to its constitutionality.56 Further, the congressional enactment of statutes pro-
viding for term limits for the chief judges of the trial and appellate courts have
generated little debate.

Moreover, “constitutionality” depends in part on the interpretative stance
of the person undertaking the analysis, and the doctrinal developments of Ar-

53. Raoul Berger, Impeachment of Judges and “Good Behavior” Tenure, 79 Yale L.J. 1475
(1970).

54. 1d. at 1530. See also Burke Shartel, Federal Judges— Appointment, Supervision, and
Removal—Some Possibilities Under the Constitution, 28 Mich. L. Rev. 870 (1930); Note,
Removal of Federal Judges: A Proposed Plan, 31 Ill. L. Rev. 631 (1937).

55. See S. Rep. No. 96-362 (1980). See generally Stephen B. Burbank, Procedural Rule-
making Under the Judicial Councils Reform and Judicial Conduct and Disability Act of 1980,
131 U. Pa. L. Rev. 283 (1982); Richard L. Marcus, Who Should Discipline Federal Judges,
and How?, 149 F.R.D. 375 (1993).

56. See Judicial Councils Reform and Judicial Conduct and Disability Act of 1980, Pub.
L. No. 96-458, 94 Stat. 2034 (codified as amended in various sections of 28 U.S.C., in-
cluding §372. A challenge, claiming the act was unconstitutional, was rejected in Hastings
v. Judicial Conference of the United States, 770 F.2d 1093 (D.C. Cir. 1995), cert. denied,
477 U.S. 904 (1986).
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ticle 111 have not been notable as instances in which forms of originalism or
textualism have had much sway. Rather, a majority of the Court has repeat-
edly and decidedly been functionalist, as jurists read Article 111 to permit de-
volution of judicial power through statutory grants of power to magistrate and
bankruptcy judges sitting inside Article 11 but lacking life tenure.5” Through
such reinterpretation, much of the “judicial Power of the United States”
(words of the Constitution that could be read to limit Congress to creating
courts staffed only by life-tenured judges) has been delegated to non-life-
tenured jurists in Article 11 courts and in agencies.>8

Thus, if the person who served in the position of the chief justice did so for
seven years (to parallel the length of service described in the statutes address-
ing the chief judges of the district and appellate courts), retained the status of
a federal judge or justice but not the chief justiceship, that person’s tenure is
well protected. Further, Congress should be sure that the term provided is not
so short as to run afoul of concerns about undue interference,> as well as to be
sure that reappointment to the position—Dby either the president or the Con-
gress—is unavailable. Such a statute would protect the values of judicial inde-
pendence while also cabining the administrative authority of the chief justice.

Turning to the Appointment Clause issue, a textual response is that while
the president is instructed to nominate “Judges” of the Supreme Court, no
mention is made of a chief justice. Thus the custom of separate nominations
and hearings is just that—a practice, not a constitutional mandate. To pro-
tect against other constitutional concerns, Congress could enact a statute with
prospective application, such that a current chief justice would not lose that
seat. Moreover, given that the chief justice has a higher salary than other jus-
tices, Congress would need to keep the salary at the same level even after the
post is relinquished to avoid arguments that the constitutional mandate
against diminution of salaries would be breached. (Alternatively, Congress
could abolish salary distinctions, again prospectively.)

57. See, e.g., United States v. Raddatz, 447 U.S. 667 (1980); N. Pipeline Constr. Co. v.
Marathon Pipe Line Co., 458 U.S. 50 (1982); Commodities Futures Trading Comm’n v.
Schor, 478 U.S. 833 (1986).

58. | map the doctrinal revision as well as the boundaries remaining in Resnik, In-
venting the District Courts, supra n. 17, at 625—648.

59. See, e.g., Starrs v. Ruxton, 2000 J.C. 208 (H.J.C. 1999) (relying on Article 6 of the
European Convention on Human Rights and Fundamental Freedoms to conclude that too
short a term of office and a term dependent upon the prosecution for reappointment is a
violation). Some Canadian cases address a comparable concern. See Reference re. Territo-
rial Court Act (N.W.T.) S.6(2) (1997), 152 D.L.R. (4th) 132 (N.W.T. Sup. Ct.).
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I should add that the source of change need not come only from Congress.
The chief justice could decide to depart from many of the practices that | have
described by, for example, asking other judges or justices to take on various
tasks or by going to Congress to seek revision of some of the statutory char-
ters that run to that office. The chief justice could also voluntarily step down
from that position, thereby opening the slot for another sitting justice.

Democratic Principles and Limited Terms

In many parts of the world, debate is underway about how to select judges;
both Canada and Great Britain are examples of old countries making new
rules about their processes. In those discussions, it has become plain that as
principles of democracies themselves evolve, methods for selection of judges
that were once perceived to be legitimate have to be revisited. Over recent
decades in the United States and elsewhere, judicial selection processes have
begun to intersect with an emergent theme in democracy theory—that all
kinds of people are entitled to participate as political equals and that access to
judgeships ought to be more fairly distributed across groups of aspirants. In
eras when only men had juridical authority and in countries in which only
whites had legal standing, judges were drawn exclusively from those pools.

In the contemporary world, where democratic commitments oblige equal
access to power by persons of all colors whatever their identities, the compo-
sition of a judiciary—if all-white or all-male or all-upper class—becomes a
problem of equality and legitimacy.5° Given the history of exclusion, diversity
has recently become a dimension of contemporary selection concerns, world-
wide. For example, by statute, Canada has a set-aside to ensure that its high-
est court includes three justices from Quebec and hence has experts on the
civil law, as well as some justices likely to be francophones.6 Conventions have
also developed in Canada that assume some geographical diversity, with more
justices coming from the provinces with the highest populations than from
other provinces.®2 Similarly, the Treaty of Rome that created the International
Criminal Court calls for countries nominating judges to “take into account”

60. Jane Mansbridge, The Descriptive Political Representation of Gender: An Anti-Essen-
tialist Argument, in Has Liberalism Failed Women?: Assuring Equal Representation in Europe
and the United States 19-38 (Jytte Klausen & Charles S. Maier eds., 2001).

61. See Supreme Court Act, R.S.C. 1985, S-19, s. 6 (Can.).

62. The expectation is that three of the Supreme Court judges come from the Province
of Ontario, with one coming from the Western and Northern Provinces and the other from
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that among the judges serving should be individuals expert in either criminal
law or relevant bodies of international law, that those selected provide “rep-
resentation of the principal legal systems of the world,” “equitable geographi-
cal representation,” and “a fair representation of female and male judges.”®3
Moving inside the United States, the Constitution of Alaska requires that a Ju-
dicial Council solicit and screen applicants and that consideration be given to
“area representation.”®4

Parallel concerns require revisiting the question of the length of service of
judges. Not only would shorter terms enable a more diverse set of individu-
als to serve but renewed sensitivity to longstanding democratic premises about
the concentration of power in individuals requires cabining the length of serv-
ice of jurists. Built into adjudication is the capacity for revision through the
case law method. As the composition of judiciaries changes, the wisdom of a
particular rule of law can be tested, in that new members of high courts may
not adhere to its premises. But that very capacity to generate change depends
on limiting the length of service of individual, and potentially too-powerful,
justices. The chief justice is one such position that demands special attention,
but as is demonstrated throughout this volume, the problem of serving too
long spans the entire Article 111 system.

the Maritimes. See About the Supreme Court of Canada <http://www.scc.csc.ga.ca/About-
Court/judges/curjudges>.

63. See Art. 36, §8(a) of the Rome Statute of the International Criminal Court, July
17, 1998, U.N. Doc. A/CONF. 183/9 (entered into force July 1 2002). The Treaty requires
that the Court consist of at least eighteen judges, (see Art. 36(1)) with no two being “na-
tionals of the same State.” Id. at Art. 36 (7). Article 36(3) calls on state parties to nominate
persons either with “established competence in criminal law and procedure” or with “es-
tablished competence in relevant areas of international law such as humanitarian law and
the law of human rights.” Nominees are then put onto two lists, representing criminal law
and international law (a nominee can be listed on both). Art. 36(5). Then, the “Assembly
of State Parties” makes selections through secret ballots. Art. 36 (6). In addition to calling
on state parties to take into account the need for “fair representation of female and male
judges,” the Treaty also calls for taking into account the need for judges with “legal expert-
ise on...violence against women or children.” But no enforcement mechanism is specified.
See generally Cate Steins, Gender Issues, in The International Criminal Court: The Making
of the Rome Statute 357-390 (Roy S. Lee ed., 1999).

64. Alaska Const., Art. 4, §85, 8.
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Change in Supreme Court
Selection, and for the
Chief Justice, Too

Alan B. Morrison*

I agree with Paul Carrington and Roger Cramton, the editors of this sym-
posium, and the authors of the statutory proposal to alter the timing of the
appointment of Supreme Court Justices,! that it would be advisable to pro-
vide for a rotation system for the justices so that, in general, they would serve
for eighteen years and then become senior justices. As it is now, justices are
serving an average of more than twenty-five years and are retiring only when
they are well into their eighties. Both of those numbers seem likely to increase,
given what modern medicine can do, especially for those who have the kind
of medical plans that are provided for the Supreme Court. The eighteen years
that Carrington and Cramton envision, with a new justice being appointed
every two years, would seem to restore the prior balance between having a suf-
ficient time on the Court to assure independence and gain experience and pro-
viding terms of active service that are not excessive.

Moreover, after eighteen years, a justice would not be forced into retire-
ment, but would be available to sit in the lower courts and, more significantly,
to do something that has never been done before: fill in when a justice in the
regular rotation is unable to sit. Every term, justices recuse themselves, as re-

* The author is a Senior Lecturer at Stanford Law School and has had an extensive prac-
tice before the Supreme Court.

1. See infra Paul D. Carrington & Roger C. Cramton, The Supreme Court Renewal Act:
A Return to Basic Principles, pp. 467-471.
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quired by 28 U.S.C. 8455, when they own stock in a company with a case be-
fore the Court, or when they have a relative who has a direct connection with
the case, often as counsel (or a partner of a counsel) for a party, or—as is
sometimes the case with Justice Stephen Breyer whose brother is a district
judge in the Northern District of California—a connection to the judge who
heard the case below. Less commonly, a justice may have had a direct in-
volvement in a case through Government service or in some non-judicial role.
The availability of an experienced substitute justice, generally one who has just
finished her eighteen years, will eliminate the one justification sometimes of-
fered by justices who choose not to recuse themselves in cases in which it is it
is alleged that the justice’s “impartiality might reasonably be questioned.”?

Others have written at length about why they support the Carrington-
Cramton proposal, and there is no need for me to repeat their reasons at
length. I do have a few thoughts that summarize the basis for my support and
that may not have been included in the other submissions. They are set forth
below. Then, | deal briefly with the question of whether to proceed by a con-
stitutional amendment, which | oppose, including whether the statutory route
is likely to be held unconstitutional (I think not). Finally, | explain why it
would be advisable to change the method of choosing the chief justice, and |
propose that the President be entitled to designate a sitting justice, with a
moderate amount of experience on the Court, to become chief justice, and to
serve until his or her regular rotation concluded after eighteen years, with no
separate confirmation required.

Why | Support Carrington-Cramton

At the conference at Duke in the Spring of 2005 and in the various papers
submitted on this topic, many of which are collected here, no one rationale
clearly emerges as the most compelling reason to support Carrington-Cram-
ton. My own preference is that it will produce an orderly succession for jus-
tices, instead of the randomness of the current process, under which some
Presidents appoint many justices, while others who serve comparable periods,

2. 28 U.S.C. 8445(a). The author was the attorney for the party that unsuccessfully
sought the recusal of Justice Scalia in Cheney v. United States District Court for the District
of Columbia, 124 S. Ct. 1391 (2004). In his opinion denying the motion, Justice Scalia made
specific reference to the possibility of a 4—4 tie, if he did not sit, as a reason to resist re-
cusal. Id. at 1394.
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appoint one or none.3 But, randomness does not quite capture the current sit-
uation since that term implies a lottery-like process. In fact, as others have ar-
gued, most sitting justices have a substantial degree of control over when their
replacement will be chosen, suggesting that a phrase like “quirky irregularity”
would better describe the timing of Supreme Court vacancies. By contrast, the
regularization of the process would make filling openings on the Supreme
Court more like the predictable timing for elections for Congress and the Pres-
ident, unlike parliamentary systems under which an election, like a Supreme
Court vacancy, can occur at any time, often on very short notice, based on a
unilateral decision by the incumbent officeholder. Whether one thinks that
justices actually engage in “strategic retirements,” as some suggest, there is
surely an appearance of that practice, which is not good for the Court or the
appointment process.

Regularity is probably a virtue in and of itself for our system of govern-
ment, but not a crucial one, if there are negatives attached to it. But here,
regularity has other pluses. Although the fit is less than perfect, Carrington-
Cramton seems likely to reduce the chances that justices will remain active
beyond the time when they are physically or mentally capable of doing their
jobs properly, or become out of touch with the rest of the country because
they have been in their positions of semi-isolation for too long. Nor are there
serious negatives to an eighteen-year limit, followed by senior status with
full pay continued for life. Under those circumstances, there is no real like-
lihood that the change would produce any significant loss of judicial inde-
pendence, which is the core value underlying Article 111’s protections for fed-
eral judges.

3. For example, Franklin Roosevelt filled nine vacancies in the twelve years he served
as President; for ease of comparison with his successors | translated that into a percentage
figure (.750), which I also include for Presidents since Roosevelt: Harry Truman, 4 for 7.75
(.516); Dwight Eisenhower, 5 for 8 (.625); John Kennedy, 2 for 2.75 (.727); Lyndon John-
son, 2 for 5.25 (.381); Richard Nixon, 4 for 5.5 (.727); Gerald Ford, 1 for 2.5 (.400); Jimmy
Carter, 0 for 4 (.000); Ronald Regan, 4 for 8 (.500); George H. W. Bush, 2 for 4 (.500);
William Clinton, 2 for 8 (.250); and the first term of George W. Bush, 0 for 4 (.000). The
Roosevelt and Regan figures include a vacancy created when an associate justice was made
chief justice; arguably, their figures should be reduced to 8 for 12 (.667) and 3 for 8 (.375)
because they named only 8 and 3 new justices. In addition, Lyndon Johnson had a vacancy
when Chief Justice Earl Warren decided to retire, but was unable to fill it when his effort
to name Associate Justice Abe Fortas to fill that position was thwarted in the Senate. Had
he filled that vacancy, his percentage would have gone to .581, whereas Richard Nixon’s
would have fallen to .545. Since President Bush has filled one vacancy and has another to
fill, his numbers are likely to continue to go up through the end of 2005.
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To me, the key question is, what would this change do to the already acri-
monious confirmation process, from the perspective of the President, the Sen-
ate, and the electorate? The answer is, there is no answer. Under one theory,
the stakes in the race for President (and Senate) will be further elevated, be-
cause each President will have a guaranteed two seats to fill on the Court. The
President will claim that he has a mandate and nominate an extreme candi-
date. Under that scenario, the Senate, especially when it is of a different party,
will see its role as the only check in the process and fight the President with
greater ferocity. And this thinking will make Presidential elections even more
bitter, knowing that the next two Supreme Court appointees are at stake, es-
pecially since the identities of those who will be rotated off will be known with
certainty.

On the other hand, it is also possible that, if Supreme Court nominations
became a more regular feature of our political landscape, the stakes would be
seen as lower, in part because the other party would know that it would get
its chance when it captured the White House. Under that theory, Presidents
might be less aggressive, fearing what would happen when their party is not
in the White House, and the Senate might be less inclined to do battle. If this
system reduced the importance of Supreme Court appointments for presi-
dential and senatorial elections, the electorate might be persuaded to focus on
issues that will not come up regularly, unlike Supreme Court nominations.

The difficulty is that we are unlikely to find additional information to help
us answer this question. As the other papers show, there is ample data on the
nominating process, hone of which is very helpful on this issue. What we need
is a crystal ball, one that is programmed with multiple variables and includes
the impact of random and unforeseeable events. Nor would it be helpful to
see what happens in those states that appoint their Supreme Courts for terms
of years or until a certain age, because the United States Supreme Court is so
much more powerful, and the process by which the justices are chosen is so
different, that such comparisons will show us almost nothing.

We are, in short, in almost no better position than were the Framers when
they drafted Article 11l and struggled to predict the consequences of their
choices. To be sure, we have over two centuries of experience, but none of it is
likely to shed light on this issue. This leaves us with little choice but to make our
best educated guess and admit that guessing is what we are doing. | am by na-
ture an optimist and so perhaps that is why I think that the change may reduce
the acrimony, in part because it is hard to see how the situation could get much
worse. Perhaps the change in the process will lead to a change in attitudes, and
| for one am willing to take the chance that increased rancor over Supreme
Court appointments would not be a byproduct of Carrington-Cramton.



OPTING FOR CHANGE IN SUPREME COURT SELECTION 207

Along with acknowledging this indeterminacy problem we should recog-
nize that, whatever is done or not done, the Supreme Court and the Repub-
lic will survive. The Court is not in crisis, and it will do quite nicely with the
change or without it. However, for those who disagree and seek radical solu-
tions because they view the current Court as inflicting serious damage on their
vision of democracy in America, adoption of Carrington-Cramton will not
assuage them. Indeed, even if they saw shorter terms for Supreme Court jus-
tices as a good idea, they might oppose this proposal because they would see
it as too little change and would fear that it might derail more significant pro-
posals to curtail the power of the Court. There is an old saying that “things
are generally neither as good nor as bad as they seem,” and this situation seems
to fit nicely into that adage.

The Constitutional Questions

I support the statutory remedy, but oppose a constitutional amendment
that would achieve the same result. | have three reasons. First, | am not sure
that the Carrington-Cramton solution is correct, and if we amend the Con-
stitution to enshrine it there, it will be almost impossible to change. The Line
Item Veto was passed as a statute, and later declared unconstitutional, but by
that time, many of its supporters did not like what President Clinton had done
with his new powers and were happy that he could no longer exercise them.
One also wonders how the supporters of the Balanced Budget Constitutional
Amendment would react now if it had passed, instead of narrowly failing in
the Senate to get the required two-thirds vote. Moreover, in general, |1 would
support an amendment to the Constitution only as a last resort, when other
methods have been tried and found wanting, not as a first option.*

Second, if an amendment is made to the tenure for Supreme Court justices
in Article 111, it will be almost impossible to keep off the table the issue of
tenure for other federal judges since the same rules apply to all Article 111
judges. There are many distinctions between the justices and all other federal
judges, but it may be very hard to keep from sweeping in all other judges if a
term of eighteen years is applied to the justices. In theory, that problem could
arise in a statutory amendment context, but the provisions governing the
Supreme Court are found in a different part of Title 28 than are those for other
Article I11 judges.

4. See Great and Extraordinary Occasions, The Constitution Project 7 (1999) (Guide-
line 3).
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My third reason is the most significant for me: no change in the method of
Supreme Court selection is worth the risk of opening up Article 111 to review
and re-consideration, particularly these days when the federal courts have be-
come major targets for those who are unhappy with the results of cases com-
ing from our judicial system. Once the amendment of Article 111 were placed
on the table, nothing in it would be safe from change, almost all of it likely to
be in a direction that would weaken the vital concept of judicial independ-
ence. The current problem is nowhere near severe enough to warrant running
such a risk.

One reason to amend the Constitution would be if the statutory solution
were obviously unconstitutional. Congress could not change the age at which
a person becomes eligible to run for Congress or the Presidency, nor could it
decide that foreign-born citizens, who had lived virtually all their lives in the
United States, should be allowed to be President. The Constitution is much
too clear on those points, and members of Congress take an oath of office in
which they swear to uphold the Constitution, and not pass off that responsi-
bility to the judiciary. Carrington-Cramton would not apply to any justice ap-
pointed under the current system, and so problems of retroactivity, however
defined, would not be a barrier to this statute. As I explain below, while not
free from doubt, | believe that this statute has a reasonable basis in the Con-
stitution. Moreover, there are a variety of procedural and perhaps political
reasons why it is unlikely that the Court would ever decide such a challenge
on its merits.

Article I11 does not use the term “life tenure,” nor any phrase other than
“good behavior” that would require that justices be permitted to sit as regu-
lar members of the Court for as long as they choose. Those who believe that
a statute would not be upheld point to general provisions in Article 111 that
suggest that the position of Supreme Court justice is inseparable from the
duties of that office. From that language they conclude that a justice who is
no longer regularly sitting on the Court is no longer holding the office,
something Article 111 precludes. Some also observe that the impeachment
clause, which directs that the chief justice preside in the Senate, implies that
the chief justice at least holds a separate office. None of those arguments
seems to contain the kind of clear textual commitment that would make Car-
rington-Cramton unconstitutional, even for the literalists. And if one views

5. 1 assume for these purposes that, even though the justices would have a direct in-
terest in the adjudication of this issue, they would sit under the “Rule of Necessity,” just as
they sat in United States v. Will, 449 U.S. 200, 213-17 (1980), when their pay increases were
at issue.
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the protections of Article 111 as aimed primarily at protecting judicial inde-
pendence, nothing in this proposal would have any but the most insignifi-
cant impacts on the ability of Supreme Court justices to do their jobs with-
out fear of retribution from the political branches. In short, none of the
claims of unconstitutionality that | have seen are sufficiently strong to per-
suade me that a statute embodying Carrington-Cramton would not have a
reasonable possibility of being upheld. At the very least, their proposal is not
so plainly contrary to law that Congress should decline to pass it on that
basis.6

There is also a substantial likelihood that the Court will never be asked to
decide the constitutional question, or if it is asked, it will find procedural rea-
sons to avoid it. First, there is a high likelihood that the Court would find that,
until a justice has been rotated off the Court after eighteen years, the issue is
not ripe for decision. Second, even then, it is not clear who would have stand-
ing, besides that justice, and he or she may be very reluctant to “sue to keep
the job” having accepted the position with the eighteen-year condition as part
of the bargain. It is not that the acceptance would have constituted a waiver
of the right to object, but rather that it would be seen as quite unseemly for a
justice to bring such a claim and ask those with whom he has sat for between
two and sixteen years, to bring him back on the bench. It is always possible
that a litigant will object to having the newest (replacement) justice sit on a
case, but it is not clear that a litigant would have standing to complain, based
on the ground that no one has the right to have one justice rather than an-
other sit in a particular case, so long as all of them have been properly ap-
pointed to that office in accordance with Article I11.

To be sure, the doctrines of standing and ripeness contain a great deal of
flexibility, so that the Court could decide to reach the question if it wanted to
do so. But that assumes that the justices would be anxious to decide the case,
presumably striking down the law, which would have the effect of extending
their own terms beyond the eighteen years they expected when they were ap-

6. When the statute becomes reasonably set, it will be essential that a detailed memo-
randum be prepared to defend its constitutionality. It may be too soon to do that now since
the constitutional question may be significantly affected by the details of how the proposal
is carried out. In the line item veto situation, the proponents never prepared such a doc-
ument, perhaps because they lacked confidence in the statute’s constitutionality. Whether
a legal analysis of some of the line item veto proposals might have produced a more de-
fensible bill is a matter that will remain unknown. But the preparation of such a memo-
randum in this case will show that at least the supporters do not fear a constitutional chal-
lenge.
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pointed. It would seem that political pressures, especially after eighteen years
or more under this system, would generate very great incentives for the jus-
tices to let the law stand, and not be seen as acting to extend their own terms
of office.

Thus, while the constitutional issues deserve serious attention, they do not
seem to be a sufficient barrier to derail the statutory option.

Designating, Not Appointing, The Chief Justice

Designation Not a Separate Appointment.

I began to think about the chief justice in the context of this proposal when
I noticed what appeared to be a drafting error in an early version of Carring-
ton-Cramton. When the chief justice reached his eighteenth year, it appeared
that the President could fill that vacancy with a sitting justice, who would then
start his or her eighteen years running again. | also noticed that there was no
general prohibition on re-appointments, so that the President might be able
to re-appoint the chief, or for that matter any sitting justice, as long as the
Senate would go along. When | pointed this out to the sponsors, they agreed
that such maneuvers were inconsistent with their intent, although their pro-
posal does not yet specifically prohibit re-appointments that would extend a
justice’s active service beyond eighteen years.

That problem could be fixed relatively easily by not permitting “tacking”
beyond eighteen years, no matter how many appointments a justice had. But
as | thought more about the problem, the notion that a person already on the
Court should have to go through another Senate confirmation to be elevated
to chief justice did not make much sense. This in turn caused me to think
about whether it was desirable, as a general policy matter, for the chief justice
to be appointed directly to that position, as has happened for all but four of
the nation’s seventeen chief justices, or whether the Court and the country
would be better off if the chief justice came from among the sitting justices. |
concluded that the current system was less than optimal and that Congress
should amend Title 28 so that, when a vacancy in the position of chief justice
occurs, the President would designate a sitting justice to become chief justice
to serve until his or her eighteen years of active service were concluded, with
no Senate confirmation required.”

7. Currently, the chief justice receives $8,700 a year beyond the annual pay of $194,200
of associate justices. See note, set out under 5 U.S.C.A. §5. | am indifferent to whether that
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As is as true as for the basic Carrington-Cramton proposal, there is no cri-
sis in the way that the chief justice is currently selected, nor can | identify spe-
cific problems caused by having the chief appointed directly to that position.
Chief Justice William Rehnquist had served for over fourteen years when he
was elevated, whereas his two immediate predecessors, Earl Warren and War-
ren Burger, had been, respectively, Governor of California and a judge on the
court of appeals for the D.C. circuit, before their selections. However one eval-
uates their roles as chief justice, in contrast to their voting and opinion-writ-
ing records as members of the Court, it would be hard to make a case that
prior service on the Court was a key factor in their success, or even lack of it.

One of the main reasons that | support the idea of designating a chief jus-
tice is that it would reduce the number of confirmation battles, especially those
involving sitting justices. | nonetheless recognize that the Court and the coun-
try survived the Rehnquist elevation and would survive similar future efforts
as well, whether they succeed, as was the case with Rehnquist, or fail, as was
true for Abe Fortas, whom President Lyndon Johnson attempted to make
Chief Justice when Earl Warren decided to retire in 1968. Put more pragmat-
ically, changing the method of selecting the chief justice is worthy of adop-
tion, but the fight that it would generate as a stand-alone proposal, including
the charge that it was politically motivated or aimed at a particular chief jus-
tice, would not be worth the gains. However, as part of the Carrington-Cram-
ton package, it is highly desirable.

Elevating a sitting member of a court to be the chief judge of that court is
hardly a radical idea. The chief judges of the federal courts of appeals and dis-
trict courts attain their positions without any additional approval by the Sen-
ate, or, in fact, by the President, since their elevations are based on seniority,
circumscribed by certain age limits.8 In addition, although originally the chairs
of most multi-member federal regulatory commissions were appointed by the
President, with Senate confirmation required, the President may now desig-
nate the chair from among the sitting members.®

practice should continue, but if it does, the increment could not be eliminated after the
chief justice became a senior justice without violating the prohibition in Article 111 against
diminishing the pay of any federal judge “during their Continuance in Office.”

8. The judge may not become chief if he or she is sixty-five at the time of the elevation,
and must step down on reaching age seventy, or after serving seven years, whichever is ear-
lier. 28 U.S.C. §45(a).

9. This was accomplished for the Securities and Exchange Commission and the Federal
Trade Commission by Presidential Reorganizations Plans Nos. 8 & 10 of 1950, pursuant
to the Reorganization Act of 1949, 5 U.S.C. §901, the relevant provisions of which can be
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There is also the Appointments Clause to consider. Article I, section 2,
clause 2, provides in pertinent part, that the President “shall appoint Ambas-
sadors, other public Ministers and Counsels, Judges of the supreme court, and
all other Officers of the United States, whose Appointments are not herein
otherwise provided for, and which shall be established by law: but the Con-
gress may by Law vest the Appointment of such inferior Officers, as they think
proper, in the President alone, in the Courts of Law, or in the Heads of De-
partments.” There is no question that the person who would become the chief
justice would have satisfied both parts of the advice and consent provisions
when he or she was appointed as a justice. The issue would be whether the
position of chief justice is a sufficiently separate office that the Constitution
requires a separate nomination and confirmation even where Congress has
specifically provided otherwise.10

Weiss v. United States!! provides very strong authority that no separate ap-
pointment is required. In Weiss a member of the Armed Forces was convicted
of a crime and objected that his appeal was heard by a court whose members
were all commissioned officers, but who had not been separately appointed
to that court, under either method permitted by the Appointments Clause.
The Court unanimously held that, since all commissioned officers were ap-
pointed by the President, with the advice and consent of the Senate, they sat-
isfied the first part of the Appointments Clause. The Court then ruled that the
office of judge of a court of military review was not a separate office from that
of a commissioned officer, because military officers had always had judicial
responsibilities among their duties. The judges whose appointments were chal-
lenged in Weiss were all lawyers, but the logic of the Court’s rationale, which
was specifically argued to the Court by counsel for Weiss as a reason not to
adopt that position,? is that any military officer, including one whose primary
work was in the infantry and who had never been to law school, could also
serve as an appellate judge reviewing court martial convictions. If the posi-
tion of a military appeals court judge is not a separate office from that of any

found in notes following 15 U.S.C.A. §78d and 15 U.S.C.A. §41, respectively. Those plans
also provide evidence of the power of the chair in comparison to that of the other mem-
bers.

10. The current statute treats them differently by providing that the Supreme Court
“shall consist of a Chief Justice of the United States and eight associate justices...” 28 U.S.C.
81.

11. 510 U.S. 163 (1994).

12. Reply Brief for Petitioner at 3—-9. The author was counsel of record for petitioner
Weiss, whose Appointments Clause arguments were rejected by the Court.
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military officer, it is difficult to imagine how the position of chief justice is
sufficiently different from that of associate justice that the Appointments
Clause requires a separate nomination and confirmation process for it. To be
sure, the Constitution does provide, in the impeachment clause, that the chief
justice shall preside at trials in the Senate, but that designation, for that lim-
ited purpose, appears to be more a gap-filling or administrative matter than
to reflect any choice by the Framers that a chief justice must always be subject
to a separate appointment, even where Congress concludes to the contrary.
Thus, the current practice under which the chief justice must be separately
confirmed for that position is a permissible, but not mandatory method of
handling the selection process.13

Rationales for a Designation System

Moving to a system under which a President who chose to designate a sit-
ting justice as chief justice (even if not required to do so) would have one clear
benefit: it would eliminate one confirmation battle. Given the current role of
the Supreme Court in our society, it is highly unlikely that any associate jus-
tice who was elevated to the position of chief justice would not have a lengthy
confirmation hearing and probably an extensive debate on the Senate floor.
The process would likely focus on the opinions (and perhaps even the votes)
of the nominee as an associate justice, and there would be requests to explain
in greater detail opinions written by the nominee. Those kinds of inquiries
seem highly inappropriate, but almost inevitable.

In the case of Chief Justice Rehnquist, much of the attention during the
1986 hearings was on voter intimidation that had allegedly occurred when he
was a lawyer in Arizona and that had been the subject of questions when he

13. Itis unclear who, if anyone, would have standing to challenge the absence of a sep-
arate appointment for the chief justice. As noted above, it is not at all certain that anyone
would be able to challenge the basic Carrington-Cramton proposal, and the situation with
respect to the chief justice is even more problematic since, as discussed below, most of his
separate powers as chief justice are administrative. The remaining powers are part of the
decisionmaking process in cases before the Court, which are subsumed in the ultimate vot-
ing, which is done by the Court, all of whose members have been duly appointed under
Article 1, section 2, clause 2. That no one might have standing would not, of course, be a
proper basis to support a plainly unconstitutional law, but even those who support a con-
stitutional amendment do not claim that Carrington-Cramton is clearly unconstitutional,
let alone that allowing the President to assign the duties of chief justice to an already con-
firmed associate justice would clearly violate Article 111 or any other provision of the Con-
stitution.



214 ALAN B. MORRISON

was nominated as an associate justice. Although there is no res judicata rule
applicable to that situation, going over the same grounds that had proven in-
sufficient to deny him a position on the Court fifteen years earlier is at least
troublesome. Some would justify that kind of inquiry on the ground that the
reputation of the chief justice is of greater significance than that of one of the
other eight justices, but that seems a stretch at best. Moreover, if the Senate
were to reject a nominee largely because it disagreed with his or her opinions
as a sitting justice, that would send a dubious message to the Court and the
President. And, while it might be legitimately informative if the Senate could
learn whether a person being elevated had the requisite skills to lead the Court
and manage its business, as well as to take on the other duties of the chief jus-
tice discussed below, it is hard to imagine how the Senate would be able to
gather meaningful information on the topic sufficient to second-guess the
President—who presumably would have considered those factors in his deci-
sionmaking—and reject the nominee for that reason alone.

There are two related reasons why it is inadvisable for the Senate to sit in
judgment when a sitting justice is elevated to chief justice. First, in such a sit-
uation, there will have to be a second confirmation process because someone
will be nominated to fill the associate’s seat made vacant when he or she is
made chief justice. Either that will mean two battles or that one of the nom-
inees will undergo less than full scrutiny. Because the chief, whoever he or she
may be, has only one vote, the Senate might reasonably conclude that a fight
over the move from associate to chief is not worth the effort. If that were to
be the prevailing view (and it has much to commend it), then one has to ask
whether it makes sense to require everyone to gear up for a foregone conclu-
sion. On the other hand, and this is what appears to have happened in 1986
when then-judge Antonin Scalia was named to fill the vacancy created when
William Rehnquist became Chief, he sailed through, with little opposition,
perhaps because the Senate was exhausted from the Rehnquist fight and did
not have the will to do it again. But there can be little doubt that the Scalia
appointment has had a far greater impact on the Court than the Rehnquist el-

14. Abe Fortas’ nomination as chief was not defeated, but was subjected to a filibuster.
It seems clear that some Senators did not like his record on the Court and others had ques-
tions about his relations with Lyndon Johnson and perhaps others. But the fact that there
was a presidential election in a few months, in which the Republicans believed that they
had a good chance of winning, was probably the main factor in keeping Fortas from be-
coming Chief Justice. Given the timing of appointments under Carrington-Cramton, that
situation would not arise again, unless the Senate were able to filibuster a nominee for more
than a year.
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evation, quite the opposite of what the expenditure of effort by the Senate,
and by those who opposed the Rehnquist elevation, would suggest would be
the relative importance of the two events.1s

The second reason to be concerned about a confirmation process for an el-
evation of a sitting justice is what almost happened during the 2004-05 Term
of the Court. In late October 2004 the chief justice announced he had thyroid
cancer, and there was widespread speculation that he would have to step
down, creating an immediate vacancy. One of the President’s options would
have been to promote a sitting justice. If he had decided to do that, the con-
firmation process would have occurred during a term of the Court, with the
chief justice-to-be having to take large amounts of time away from the busi-
ness of the Court, which would already be short one-ninth of its members. In
the current political climate, and especially if the President chose either Jus-
tice Scalia or Justice Thomas, both of whom he singled out for praise during
his races for President, the confirmation process might have dragged on for a
long time and become extremely contentious. If the President were given the
power to designate the chief justice from among the sitting justices, that un-
seemly and very disruptive process would be avoided. Fortunately, Chief Jus-
tice Rehnquist’s health allowed him to work from home and then to return to
the Court, but there is no assurance that next time the Court and the coun-
try will be so fortunate.

As it turned out, Chief Justice Rehnquist decided not to resign even after
the Court wrapped up its work in June, but his health deteriorated in late Au-
gust, and he died just before the hearings were to begin on the nomination of
Judge John Roberts to succeed Justice Sandra Day O’Connor, who had an-
nounced her retired. The President could have chosen to elevate a sitting jus-

15. This is not to suggest that, if the Senate had only the nomination of Justice Scalia
before it, the outcome would have been different, although perhaps he would not have
achieved a 98-0 endorsement. Scalia was then serving on the D.C. Circuit, and his gener-
ally conservative views were known. But his caseload on the court of appeals was such that
the subjects on which his outspoken opinions have become most well-known on the High
Court did not come before him there, and to the extent that they did, he was bound by
what the Supreme Court had held, and he did not choose to voice any of his disagreements
with existing precedent. Nor could he be fairly accused of holding back on his opinions or
of changing his views when he went on the Court. His writings were largely in the area of
administrative law, and his opinions at the Office of Legal Counsel at the Justice Depart-
ment are fully in line with the views that he has expressed on the Court. It is only his style
of writing for the Court, which can be characterized as colorful, if not acerbic at times, in
which a difference between what he wrote on the court of appeals and what he now does,
becomes quite apparent.
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tice at that point, but instead nominated Judge Roberts as chief, thereby avoid-
ing an extra set of confirmation proceedings.16

The principal effect of a statutory change from a separate appointment to
a Presidential designation would be to eliminate a role for the Senate in the
process. That change would be significant either in the case of frequent ele-
vations, which there have not been, or if the Senate exercised its power in a
meaningful manner appropriate to the level of importance of the elevation
from associate to chief justice. | have serious doubts that the Senate has an ap-
propriate role to play when the President elevates a sitting justice. Further-
more, as | now argue, the elevation is not of such great significance that the
Senate’s role is worth the effort of a separate confirmation process.

The Chief Is Different, But Not Very

In its single most important aspect, being chief justice has no significance
because the chief, like all other justices, has one and only one vote. There are
ways in which the chief exercises more power than his colleagues, but in the
most important aspect of the job, he is only the first among equals. This is
not to say that the chief justice has no powers. He does, and they are not with-
out some significance, but not enough to warrant a separate confirmation for
a sitting justice.

When he is in the majority, the chief decides who will write the opinion for
the Court, including assigning the case to himself. No one disputes that the
power of assignment can be very significant, at least in some cases, but it
should be noted that Chief Justice Rehnquist was not in the majority in most
of the Court’s most controversial and important cases in the last few years. He

16. It is hard enough for any new justice to acclimate to that position, but becoming
chief justice, with the added responsibilities of that office, will make these transitions even
more difficult. The problems were compounded for Justice Roberts because the first case
was argued almost immediately after he was confirmed, leaving him very little time to read
the briefs and study the record in some very complex matters. In addition, the September
conference, which reviews a three months backlog of cert petitions, took place without his
participation, but left some difficult choices to be made once he took office. On top of all
this, Roberts had been a judge for only two years, although he had substantial experience
with the Supreme Court, first as a law clerk (twenty-four years before his elevation to the
bench) and then as a frequent advocate. Finally, Chief Justice Roberts at age fifty will be
the youngest justice, by seven years compared to Justice Thomas, and by from fifteen to
thirty-five years for the remaining members of the Court. Given the perceived advantages
to the President of appointing younger justices, this situation is likely to repeat itself, al-
though there is unlikely to be a new chief justice for several decades.
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dissented in the same-sex sodomy case,!’ the affirmative action cases,8 the
2003 campaign finance cases,® the mental retardation20 and juvenile death
penalty2! cases, and the constitutionality of the sentencing guidelines.z2 And
he has never been in the majority in any of the abortion cases to come before
the Court. On the other hand, on issues of federalism and state’s rights, his
vision of the Constitution, which he enunciated in dissent when he was an as-
sociate justice, has become the prevailing view in recent years, and he has able
to assign those opinions to himself or others. Other examples on both sides
could be provided, but the point is only that the power to assign opinions in
the cases that matter most is significantly circumscribed because it applies only
if the chief justice votes with the majority. Moreover, given the long-standing
practice of assigning approximately equal numbers of majority opinions to all
of the justices (although not equal numbers of important opinions), there are
further practical limits on the assignment power.

Compare the office of the chief justice with the head of a regulatory body
like the Federal Trade Commission or the Securities and Exchange Commis-
sion. The chairs of those agencies have far more powers within their domains
than does the chief justice. In most multi-member bodies, the top staff is hired
by the chair, with the implicit or sometimes explicit consent of the remaining
members.23 Once hired, staff works largely for the Chair, particularly in terms
of setting priorities, such as what investigations to undertake or what rules to
put through the lengthy rulemaking process. Overall, the policy direction of
the agency is set by the chair, and he or she is generally the principal
spokesperson for it. The chief justice, by contrast, has a much smaller and less
significant staff over which he has control and those staff members have few
significant policy making aspects to their jobs. The justices hire their own law
clerks, and most but not all, of the remainder of the senior Court staff serve
for long periods of time, some for most of their careers. The principal poli-
cies that the Court makes are through its decisions, on which all members
have an equal vote. Perhaps the most discretionary aspect of the Supreme
Court’s operations is its control over what cases to decide. It takes only four
votes to grant review and the chief’s assent need not be among them.

17. Lawrence v. Texas, 539 U.S. 558 (2003).

18. Grutter v. Bollinger, 539 U.S. 306 (2003).

19. McConnell v. Federal Election Comm., 540 U.S. 93 (2003).
20. Atkins v. Virginia, 536 U.S. 304 (2002).

21. Roper v. Simmons, 125 S. Ct. 1183 (2005).

22. United States v. Booker, 125 S. Ct. 738 (2005).

23. See Reorganization Plans supra n. 9.
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That said, the Chief Justice does have significant influence on the certio-
rari process. It is he who, by tradition, circulates what is known as the “dis-
cuss list,” which constitutes those cases that he deems worthy of further dis-
cussion at the Court’s conference at which it decides which cases to hear. Other
justices can add to the list, but going first creates the agenda. Similarly, the
chief is by tradition the first one to speak when the justices meet to decide the
outcomes of the cases that they have heard during oral argument, which sets
the tone for further debate. It is also the chief who approves the recommen-
dations of the clerk of the Court on which cases will be heard on which days,
in which order, and he also makes preliminary rulings on matters such as re-
quests for additional time for oral argument. As those who have witnessed oral
argument when Chief Justice Rehnquist was presiding know, he was a strict
task master on time and cut off lawyers in mid-sentence when their thirty
minutes expired, in contrast to Justice John Paul Stevens, who acted as chief
when Rehnquist was unable to attend court sessions, and who was willing to
give some additional time to a lawyer trying to finish his point. No one would
suggest that these powers are inconsequential, but neither are they substantial
enough that, on their own, they would justify a full-blown confirmation
process for a person who is already a justice and to whom these additional du-
ties would be assigned.

There are two small sets of public data that at least hint at, although do not
prove, that the chief justice has other fairly significant powers as well. The first
relates to the number of cases each term on which the Court hears oral argu-
ment and writes a full opinion. In a general way, that number is one measure
of the amount of law that the Court makes, although not all new law is equally
significant. Thus, resolving a statutory conflict under the tax code does not
have the same impact as upholding affirmative action at public universities.
Nonetheless, the number of constitutional decisions can be seen at least as a
rough measure of the relative activism of the Court, and the number of re-
versals is a general statement of how much it is willing to leave to the lower
federal courts and the highest courts of the states. Its willingness to resolve is-
sues of statutory interpretation matters to litigants and lawyers in terms of
eliminating uncertainty and perhaps regional disparities, and to Congress to
which these conflicts may be referred if the Court declines to end them.24

24. The number of cases heard also matters to lawyers who specialize in Supreme Court
cases or who write amicus briefs, since fewer cases mean less business for them and more
competition for a smaller number of argued cases. The Office of the Solicitor General is
particularly affected by a reduction in cases granted since it has a very large share of the
docket in almost every term.
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During the tenure of William Rehnquist as chief justice there was a reduc-
tion of over forty-three percent in the number of cases argued as compared
to the prior period when he was an associate justice.25 In the eleven full terms
in which he served as an associate justice, the Court averaged more than 136
full opinions per term, including an average of 147 in the last four years of the
Burger tenure. In the first seven years of the Rehnquist era, the number
dropped to 125 per term, with the most significant change between the 1989
and 1990 terms when the number went from 131 to 119. The drop in the next
eleven terms was even more dramatic, down to 77.6 decisions per year, not
counting the 2004 term in which the figure was almost the same.

The numbers do not “prove” anything, but it is hard to believe that this is
all a coincidence. If there are four votes to grant a writ, the case will be heard,
but the fact is that, for whatever reason or combination of reasons, the Court
has gone on a crash diet, and it has kept off the extra cases. The Chief Justice
never said that he was trying to reduce the number of cases heard, but nei-
ther did he deny it. The change has real significance for the country, and it is
a reasonable inference that, for better or for worse, much of the credit (or
blame) should go to the chief justice.

Second, Bush v. Gore? is a case in which it is arguable that the power of the
chief justice influenced its outcome very significantly, although this conclu-
sion is based on inferences from undisputed facts about the case, not on in-
side information. The Chief’s substantive rationale for siding with candidate
Bush did not command a majority of the Court in the decisive second case,
but a review of the chronology of the two cases suggests that it was the strong
guiding hand of the Chief Justice that made it possible for the Court to hear
two separate cases and decide them both within twenty-one days.2

The Florida Supreme Court issued its first decision, purportedly based on
state law grounds only, on Tuesday November 21, 2000. A cert petition was filed
on behalf of candidate Bush the next day, and on Friday, the day after Thanks-
giving, the Court granted review on a day on which no conference was sched-
uled. Petitioner’s brief was ordered filed the following Tuesday, respondents’
brief on Thursday, with oral argument set for Friday. The next Monday the
Court reversed the decision below and directed the Florida courts to act consis-
tently with the Court’s unanimous, but unsigned, opinion. Round one was thus
concluded in less than two weeks from the time of the Florida court ruling.

25. Data obtained from the annual statistics published by the Harvard Law Review.

26. 531 U.S. 98 (2000).

27. All dates are from the official U.S. Reports and the petitions and briefs filed in the
two cases.
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Round two was even speedier, in part because of approaching statutory
deadlines that arguably imposed real barriers to further proceedings. Four days
after the Supreme Court reversed the Florida Supreme Court, the latter court
issued another opinion, also adverse to candidate Bush. The very next day
(Saturday December 9th) the Court granted the petition and required all briefs
to be filed on Sunday, in time for a Monday morning argument. Less than
thirty-six hours later, around ten p.m. eastern time on Tuesday, December
12th, the Court issued its decision, sealing the election for candidate Bush.

I recognize that lawyers for candidate Bush, the clerk’s office at the Supreme
Court, and the procedures in place for dealing with emergency matters (prin-
cipally stays of execution in death penalty cases) played a role in assuring that
the cases were able to be heard in time to make a difference. But suppose that
the chief justice had been of a different political party, or had been less on top
of the matter, or more willing to allow his fellow justices time to reflect on
whether to hear the first case; for example, not granting the petition until
Monday and scheduling oral argument the following week. Even if the same
first opinion had been issued just a week later, the effect on what happened in
Florida might have been very different, and there might never have been a sec-
ond case, or at least not one that was argued on the same grounds and with
the same record as the actual second one was. Given the Thanksgiving holi-
day and the novel legal issues presented, not to mention the enormous polit-
ical effect of intervening at all, no one could have reasonably criticized the
Court (or the chief justice) if a little more time had elapsed before acting on
the first petition or scheduling oral argument. On those matters, the chief jus-
tice is the obvious person to take the lead and sometimes, as in Bush v. Gore,
it makes a great deal of difference in the outcome who the chief is, even
though he has only one vote.

Suppose that, instead of a chief justice who had been on the Court for al-
most twenty-nine years and been chief for fourteen when Bush v. Gore came
to the Court, there had been a new chief justice, who had been appointed di-
rectly to that position in 1999. That could easily happen under Carrington-
Cramton or any other system in which such a direct appointment may be
made. Would a relatively new chief justice have been willing to take the lead
and able to muster the support of the Court to act in a timely fashion? It is
impossible to know, but it surely would have been harder for someone new to
the Court and new to relationships with the other justices. Merits aside, my
own view is that the Court had an obligation to decide in a timely fashion
whether to take the case and, if it did, to issue a decision as soon as possible.
We have come to expect so much of the Supreme Court when it comes to de-
ciding difficult legal questions, such as those involved in Bush v. Gore, that the
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Court had an obligation to resolve the issues there, although not necessarily
in the way that it did. A new chief justice would have made that task more dif-
ficult, which is one of the reasons that supports my proposal to permit the
President to choose from among only those justices with at least a few years
experience on the Court.

Another case in which Chief Justice Rehnquist apparently played a con-
structive role in helping to resolve difficult scheduling matters is McConnell v.
FEC.28 In March 2002, sixteen cases were filed, challenging the constitution-
ality of the recently-enacted Bipartisan Campaign Reform Act, known as
BCRA. Massive discovery was undertaken, and multiple and lengthy briefs
and replies were filed prior to oral argument being held before a special three-
judge district court in December 2002. Although the statute required expedi-
tion, there was no decision until early May, when the court issued a series of
opinions totaling almost 743 printed pages in the federal reporter.2

Under BCRA, the appeals went directly to the Supreme Court, and almost
everyone appealed something and defended something else. Motions were
made asking the Court to set an expedited briefing and argument schedule,
to grant additional pages for briefing, and to decide in what order the briefs
(and any reply briefs) should be filed. As one of many counsel in the cases, |
think it is fair to say that no one was completely satisfied with every aspect
of these very prompt rulings, but the results seemed tolerable and workable
for all.

The Court came back early and heard four hours of argument in early Sep-
tember, for which the justices were extraordinarily well prepared given the size
of the briefs they had to digest, the complexity of the statutory scheme and
constitutional issues, and the large number of issues and sub-issues that had
to be resolved. The ruling came down in early December, with the Chief Jus-
tice in dissent on the most important issues, in time for the 2004 elections and
with a result that did not leave the parties in doubt. Again, much of the credit
for the fair and effective movement of the cases in the Court belongs to the
Chief Justice, and it is doubtful that a newly appointed chief could have done
nearly as well on these partially, although not entirely, administrative matters.
Of course, the cases would have been decided in due course, whoever was
chief, but the general agreement among the participants that the handling was
fair and efficient is also an important part of our system of justice, as is a be-
lief by litigants that they have been accorded due process of law.

28. 540 U.S. 93 (2003). | say apparently because it is known that the Chief Justice was
involved in these matters, and these orders bear evidence of his very pragmatic approach.
29. 251 F. Supp. 2d 176-919 (D. D.C. 2003).
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Finally, there are a significant number of duties assigned to the chief justice,
mainly by Congress, which do not involve decisions in cases, but are generally
related to the state of the federal judiciary, although some, such as service on
the Board of Regents of the Smithsonian, seem quite peripheral .30 More than
twenty years ago, my co-author Scott Stenhouse and | published an essay about
them,3! in which we questioned the advisability on a number of grounds for
giving many of those assignments to a sitting justice, let alone giving all of them
to the chief justice. | stand behind those views, but for these purposes the rel-
evance of those duties is that they are extensive and that most of them deal with
the federal judicial system in one way or other. Therefore, both because it takes
most justices some period of time before they become accustomed to the work
of the Court, and because persons appointed directly to the Court may have
relatively little familiarity with the federal courts, it is a decided advantage for
a person who must carry out these additional duties of the chief justice to have
been on the Court for some years before taking them on.

The Specifics of a Chief Justice Proposal

Beyond the symbolism, being chief justice is different from being an associ-
ate justice in a number of ways, but not in the single most important respect:
voting on cases. The differences that exist suggest both that it matters who is chief
justice (and hence the position should not be filled by seniority alone, or by ro-
tation every two or four years, or by drawing straws), but that they are not im-
portant enough to warrant having a separate confirmation battle when an asso-
ciate is elevated to chief. Those differences tend to be in matters more on the
administrative, than the strictly legal, side of the Court’s work. This suggests that
a person with more experience on the Court would, all other things being equal,
do a better job than one who has been made chief from outside the Court.3?

These observations lead me to make the following proposal, which should
be considered as a package, not in its separate parts, and in conjunction with

30. 20 U.S.C. 842.

31. Alan B. Morrison & Scott Stenhouse, The Chief Justice of the United States: More
Than Just the Highest Ranking Judge, 1 Constitutional Commentary 57 (1984). There have
been changes in these duties since then, mainly additions. For these purposes there is no
need to list them all to appreciate the breadth of the chief justice’s not-adjudicative re-
sponsibilities.

32. Judith Resnik argues persuasively for the importance of the non-judicial powers and
responsibilities of the chief justice. See supra Judith Resnik, Democratic Responses to the
Breadth of Power of the Chief Justice pp. 181-200.
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Carrington-Cramton. The President should be empowered by statute to des-
ignate a sitting justice to serve as chief justice, with no further Senate confir-
mation. In order to assure both that the person serving as chief justice had
substantial prior High Court experience and would serve a substantial, but
not excessive period in that position before rotating off at the end of eighteen
years of active Supreme Court service, the President would be required to
choose from among those justices (probably four in number) with at least five
years on the Court and fewer than eleven. As a result, a chief would serve
somewhere between six and twelve years in that position, long enough to have
an impact, but not so long as to become entrenched. These numbers are, in
any event, merely suggestive of what seems an appropriate balancing between
assuring some Court experience, and not unduly limiting the President’s
choice of chief justice.33

There is a tradeoff: in exchange for freeing the President of a confirmation
battle for his chief justice, the President must accept a limitation on his choices
to a group of sitting, experienced justices, with some, but not too much, time
on the Court. The President may choose any person he believes can be con-
firmed for the position of associate justice, and perhaps make that person the
chief later on, but no longer could a President make a Supreme Court novice
the chief justice. Whether a nomination of that kind made sense in earlier
days, it no longer seems wise today. Thus, if Congress enacts the Carrington-
Cramton proposal, it should include in that statute the necessary changes to
allow the President to designate an associate justice to become the chief jus-
tice of the United States.

33. In most situations, a President would have an associate justice appointed by a Pres-
ident from his or her party from which to choose, but that might not always be the case.
That might be a reason to expand the window of designation slightly on one or both ends,
with no great harm done to the basic concept.






Internal Dynamics of
Term Limits for Justices

Thomas W. Merrill*

What would be the effect on the Supreme Court if the tenure of justices
were changed from indefinite lifetime appointment—the current system—to
a system of staggered terms of eighteen years? Other contributors to this book
have discussed the impact of such a change on the composition of the Court
and the confirmation process. | will offer a perspective that has not been given
equal prominence: the effect of staggered term limits on the internal dynam-
ics of the Court.

The system of life tenure, at least as it has operated in recent decades, tends
to produce a pattern in which the membership of the Court remains stable for
a significant period of time, punctuated by irregular bursts of turnover. The
Rehnquist Court, for example, saw a turnover of six justices during the first
eight years of its existence, followed by no turnover for the next eleven years,
with two vacancies suddenly arising in the summer of 2005. The Burger Court
experienced a similar, if less dramatic, pattern. It is not clear why life tenure
should produce such a pattern, and recent experience may be a fluke. But
whatever the cause of irregular turnover, staggered term limits would clearly
bring it to an end. The Court would experience very consistent and predictable
turnover, with one justice departing and her replacement arriving every two
years, like clockwork. The question | will address is how this shift in the pat-
tern of turnover would affect the internal dynamics of the Court.

Neither legal scholars nor political scientists have paid much attention to
the possible significance of the rate of change in membership on multi-mem-
ber courts in analyzing judicial behavior. So | am operating here in largely un-

* Charles Keller Beekman Professor, Columbia Law School.
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charted territory.! Nevertheless, | will argue that appellate courts whose mem-
bership is stable will behave in ways perceptibly different from courts experi-
encing membership change. First, | will sketch in broad brush fashion the rel-
evant differences between stable courts and courts experiencing turnover, and
will offer some general speculations about how a system of staggered term lim-
its would stack up relative to either a stable court or a changing court. Then,
I will take up the differences between stable courts and changing courts in
greater detail, and provide further assessment of how a Court subject to stag-
gered term limits would behave.

Stable Courts, Changing Courts,
Staggered Courts

The differences between stable courts and changing courts can be traced to
three behavioral phenomena that characterize collegial courts to one degree
or another: socialization, knowledge, and cooperation. | will briefly consider
each in turn.

Socialization. The Court, like other institutions, is governed to a significant
degree by norms. Some examples of important Supreme Court rules that are
the product of norms rather than positive law include: the rule that it takes
four votes to hear a case, the rule that opinions are assigned by the senior jus-
tice in the majority, and the rule that deliberations take place in secret.2 These
norm-based rules are passed down from justice to justice as they join the
Court. As Caldiera and Zorn observe: “[S]ocialization to the behavior of the
justices is learned from other justices upon taking office. Normally, a single
justice joins the Court on which sit eight veterans of the institution. Thus, we
expect norms...to be propagated from one generation of justices to the next...
imbuing them with long-memory characteristics.”3

1. For my own tentative efforts to consider this phenomenon, upon which the present
essay builds, see Thomas W. Merrill, The Making of the Second Rehnquist Court: A Prelim-
inary Analysis, 47 St. Louis U. L. J. 569, 639-51 (2003). Another work that briefly alludes
to this factor is Thomas G. Walker et al., On the Mysterious Demise of Consensual Norms
in the United States Supreme Court, 50 J. Politics 361, 373-74 (1998) (discussing the pos-
sible role of “youth and inexperience” on the Court).

2. See Lee Epstein & Jack Knight, The Choices Justices Make 118—-35 (1998); Gregory A
Caldeira & Christopher J.W. Zorn, Of Time and Consensual Norms in the Supreme Court,
42 Am. J. Pol. Sci. 874 (1998).

3. Caldeira & Zorn, supra n. 2 at 880.
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The fact that the Court is a norm-governed institution and that its norms
are learned through a process of socialization suggests one difference between
a stable Court and a Court experiencing membership change. A stable Court
will consist of well-socialized justices—as socialized as they are ever likely to
get. Such a Court will tend to be conservative in an institutional sense, ad-
hering to established tenets of collective behavior, unless perhaps impelled to
change by some powerful outside force.# A Court experiencing significant
turnover, in contrast, will include some justices who are not yet fully social-
ized into the pathways of the institution. This may produce conditions that
allow shifts in norms to take place, particularly if the newer justices include a
“norm entrepreneur” who succeeds in persuading other newcomers to adopt
norms different than those that have governed in the past.

Knowledge. Being a justice is a tremendously complicated job. Thousands of
legal issues are presented for decision, enmeshed in cases with dozens of dif-
ferent procedural complexities. Moreover, if we think of the job in strategic
actor terms, as political scientists often do these days,> the complexities multi-
ply many times over. The objective for each justice from this perspective is to
attempt to forge alliances with at least four other justices in order to produce
binding precedents. This entails having knowledge about the likely preferences
of the eight other justices, spread over all the legal issues presented with all their
procedural complexities. No human being, however observant and knowl-
edgeable, could ever obtain complete mastery of the informational demands
such a job presents. The best we can hope for is reasonable proficiency.

How long does it take a new justice to develop a reasonably proficient de-
gree of knowledge about the legal issues that arise, the conventions for han-
dling different procedural complexities, and the preferences of the other jus-
tices? No doubt the answer varies for each justice. But there is reason to believe
that for the ordinary mortal the learning curve is steep for the first few years.6

4. Roosevelt's threat to impose his Court-packing plan would be an example. | suppose
a movement to adopt staggered term limits for justices might be another example of an
outside force or threat. This suggests that my analysis should ideally include the possibil-
ity of internal norm-change in response to the very proposal | seek to analyze, but | will
ignore the complications here of such reflexivity.

5. See, e.g., Lawrence Baum, The Puzzle of Judicial Behavior 89-124 (1997); Epstein &
Knight, supra n. 2; Forest Maltzman, et al., Crafting Law on the Supreme Court: The Col-
legial Game (2000). The original inspiration for this perspective is Walter F. Murphy, Ele-
ments of Judicial Strategy (1964).

6. For evidence on this point, see Sandra L. Wood et al., “Acclimation Effects” for
Supreme Court Justices: A Cross-Validation, 1888-1940, 42 Am. J. Pol. Sci. 690 (1998); Tim-
othy M. Hagle, “Freshmen Effects” for Supreme Court Justices, 37 Am. J. Pol Sci. 1142 (1993).
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Justice White was fond of quoting Justice Douglas to the effect that “it takes
five years to go around the track once.”” Although the remark conceivably
refers to socialization, it is my sense that it does not take five years for a typ-
ical new justice to assimilate the internal norms of the Court. The point of the
remark, rather, seems to be that it typically takes five years for a new justice
to acquire enough knowledge to operate as a fully engaged participant in the
decisional processes of the Court.

If this is correct, then it suggests another difference between a stable Court
and a Court experiencing turnover. A stable Court will be composed of ex-
perienced justices, relatively speaking, and hence will consist of justices who
have significant collective knowledge pertinent to performing the collegial
tasks at hand. A Court experiencing turnover, in contrast, will include a num-
ber of newcomers who are still finding their way, and hence are not yet oper-
ating at full effectiveness.

Cooperation. The norms of the Court prohibit explicit contracts among the
justices over the results and contents of opinions in particular cases, and pro-
hibit logrolling between cases. Nevertheless, there is little doubt that pairs or
groups of justices form bonds of cooperation among themselves over signifi-
cant periods of time. Examples include the “Four Horsemen” who opposed
much of the legislative program of the New Deal, Justices Brennan and Mar-
shall who worked together seeking to preserve the legacy of the Warren Court,
or the “Federalism Five” of the Rehnquist Court who have done much to re-
make the law of federal-state relations.

Game theorists have suggested that the interactions of the justices take the
form of an indefinitely repeated game, in which patterns of cooperation tend
to emerge.8 Cooperation from this perspective is dependent on norms and
knowledge. But it also requires, in addition, reciprocal behavior—justices
rewarding cooperation by other justices and punishing defection by other
justices. In an environment without hierarchical controls or external sanc-
tions, these kinds of reciprocal responses are necessary to cement bonds of
cooperation among justices, who are otherwise entirely free to respond as
they wish to any particular case. These patterns of cooperation take time to
develop. Justices have to sit through a significant number of cases together
before they can accurately perceive whether accommodation on their part

7. See Dennis J. Hutchinson, The Man Who Once Was Whizzer White 349 (1998).

8. For two notable efforts at such an application of the theory, see Eric Rasmussen, Ju-
dicial Legitimacy as a Repeated Game, 10 J. L. Econ. & Org. 63 (1994); Erin O’Hara, So-
cial Constraint or Implicit Collusion: Toward a Game Theoretic Analysis of Stare Decisis, 24
Seton Hall L. Rev. 736 (1993).
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will reliably result in a favorable response from another, or whether any ges-
ture of accommaodation on their part will be ignored or taken for granted by
another.

Here again, we can see that a stable Court should differ from a Court in
flux. On a stable Court, each of the justices will have had dozens of opportu-
nities to experiment with gestures of accommodation toward other justices,
and to perceive whether these gestures result in some type of favorable reci-
procity. This prolonged interaction may lead to the emergence of distinct
blocks of justices, which remain relatively stable over time. On a Court expe-
riencing significant turnover, in contrast, some of the justices will be strangers
to the networks of reciprocity that have emerged among the more senior jus-
tices. The newcomers will be perceived as “wild cards” by the veterans. To the
extent their votes are critical to outcomes, they will be regarded warily by more
experienced justices, which will result in greater tentativeness in relying upon
them to write opinions or form a majority in closely contested cases.

When we put these three distinguishing behavioral traits together—so-
cialization, knowledge, and cooperation—we can predict that a stable Court
will differ from a Court in flux in three significant ways. A stable Court will
be (1) unlikely to change its internal norms; (2) tend to operate relatively ef-
ficiently in producing new precedents; and (3) tend to form relatively stable
voting blocks. A Court subject to turnover will have the opposite tendencies,
namely, it will (1) be more receptive to internal norm change; (2) relatively
inefficient in producing new precedents; and (3) more prone to ad hoc vot-
ing alliances rather than stable voting blocks. 1 will spell out the reasoning for
these conclusions, and provide some supporting evidence, in subsequent sec-
tions of this essay.

But first, let us consider how the introduction of a system of staggered term
limits would likely affect the Court along these behavioral dimensions. A
Court governed by life tenure will tend to oscillate, at least to some degree,
between the behavioral traits associated with a stable Court and a Court in
flux. A Court subject to staggered term limits would not oscillate between
these poles, but would behave more consistently over time. Would such a
Court consistently behave more like a stable Court, or more like a Court in
flux? The answer may depend on the relative influence of three factors: the
length of the term, the staggering feature, and the existence of a fixed service-
termination date for each justice.

Consider first the behavioral effects of the length of the term. For a nine-
member Court, one could devise systems of staggered term limits of nine years,
eighteen years, or twenty-seven years. A system of twenty-seven-year terms
would produce a mean level of experience of 13.5 years and would operate at
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all times with seven justices with at least five years experience.® Clearly it would
share the characteristics of a stable Court along both the socialization and
knowledge dimensions. The Carrington-Cramton proposal for a system of
eighteen-year terms would result in a Court with a median of nine years expe-
rience. This is significantly less than the median years of experience in recent
decades under the system of life tenure, but not too different from the histor-
ical median.1® Moreover, there would always be six justices with at least five
years experience. Again, the eighteen-year term would probably produce a
Court more like a stable Court, at least on the socialization and knowledge di-
mensions. A nine-year term would produce a Court with relatively little col-
lective experience, and would operate at all times with only four justices with
at least five years experience. Such a Court would fall closer to the mode of be-
havior of a Court in flux along the socialization and knowledge dimensions.

The second and arguably even more important factor is the regularity of
staggered appointment for a fixed term. This would eliminate any bunching
of appointments. Instead, it would establish a system of appointment “titra-
tion,” in which one new justice drops into the Court and another leaves at
evenly spaced intervals. This would have at least two effects relevant to the be-
havioral traits that distinguish stable and changing Courts. On the one hand,
it would isolate each new member of the Court in the face of eight veteran
justices, thereby reinforcing the process of socializing new justices into the ex-
isting norms of the Court. On the other hand, by regularly removing an es-
tablished player from the judicial “game,” and injecting a new player, it might
continually disrupt the process of forging bonds of cooperation among the
justices. This is especially true if voting blocks tend to consist of five or fewer
justices, in which case changing the identity of one justice would nearly al-
ways have the potential for upsetting existing patterns of cooperation.

The last relevant feature is the fixed service-termination date for each jus-
tice. This could result in a final period phenomenon, whereby other justices
cease to cooperate with the most senior justice during his or her final term of
service, since the retiring justice will no longer be around to reciprocate in fu-
ture terms. This feature is thus also relevant to the cooperation variable, and
further suggests that term limits would to some degree push the Court in the
direction of a Court in flux.

When we combine the effects of term length, staggering of terms, and the
fixed service-termination date, we can see that the net effect of staggered term

9. I ignore the complexities that would be created by early retirement or death.
10. See supra Steven G. Calabresi & James Lindgren, Term Limits for the Supreme Court:
Life Tenure Reconsidered, pp. 2324 for figures.
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limits on internal dynamics is difficult to determine when measured against a
system of life tenure. On some dimensions, namely socialization and knowl-
edge, a system of staggered term limits would (at least for longer terms) likely
mimic the behavior of a stable Court. But on the cooperation dimension, ar-
guably, a system of staggered term limits would mimic the behavior of a Court
in flux. Critically, however, a staggered-term Court would exhibit this pecu-
liar package of traits all the time, not only during periods of membership sta-
bility that alternate with periods of turnover. In order to assess the desirably
of changing the internal dynamics of the Court in this fashion, we need to
give closer consideration to how patterns of turnover influence norm change,
efficiency and cooperation, and to whether the behavioral traits associated
with stability or flux, as the case may be, are desirable.

Receptivity to Change in Institutional Norms

As we have seen, one difference between a stable Court and a Court in flux
concerns the degree to which the justices have been socialized into the norms
of the Court. This, in turn, is relevant to the Court’s receptivity to change in
these institutional norms. Change in norms requires new ideas and a willing-
ness to modify established patterns of behavior. New justices are much more
likely to have new ideas and to be receptive to trying out other people’s new
ideas than are veteran justices. Change is probably most likely to occur with
the appointment of a new chief justice. But turnover among other justices will
be important as well, since consensual norms are supported by all members
of the Court.1t Thus, we would expect norm change to be most likely to occur
upon the appointment of a new chief justice closely associated in time with
the appointment of several other new justices. In contrast, when all nine jus-
tices have sat together on the Court for many years, we would expect to see
little in the way of norm change.

We can see some confirmation of this hypothesis in the history of the
Burger Court. The Burger Court, like the Rehnquist Court, started off with a
burst of turnover (Burger, 1969; Blackmun, 1970; Powell, 1972; Rehnquist,
1972; Stevens, 1975) and then settled down to a period of stability (six years

11. See Walker, supra n. 1 at 373 (noting the possibility that the sudden rise in the per-
centage of cases with dissenting and concurring opinions in the Stone Court may have been
due in part to the high percentage of young and inexperienced justices, and observing that
“[h]igh levels of inexperience may also provide conditions conducive to a breakdown in
decision-making norms™).
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with no turnover from 1975 to 1981). The early years of the Burger Court
were a period of significant change for the Court in terms of its internal prac-
tices. The time allotted to oral argument was cut in half (thereby doubling the
Court’s capacity to hear merits cases); the number of law clerks per justice was
doubled from two to four (thereby doubling the capacity to write merits opin-
ions); the certiorari pool was established (permitting the justices to spend
more time on merits cases rather than case selection); even the shape of the
bench was changed to permit better interaction among justices at oral argu-
ment.12 Perhaps as a consequence of these changes, the number of cases heard
per term increased significantly, from around 120 to 150. In the later years of
the Burger Court, there were no institutional changes of equivalent magni-
tude. A plausible explanation for this pattern is that during the early years of
the Burger Court, new blood (including a new chief justice) brought with it
new ideas about how to discharge the Court’s business, and a receptiveness to
adopt these new ideas, which was missing during the later period of stability.
Additional confirmation of the hypothesis about the importance of
turnover in producing norm change is provided by the remarkable contrac-
tion in the size of the Court’s docket that occurred during the early years of
the Rehnquist Court. The docket began to shrink shortly after the ascension
of William Rehnquist to the chief justiceship and the appointment of Antonin
Scalia as associate justice in October 1986, fell fairly steadily for several years,
paused at around one hundred fifteen cases per year in the early 1990s, and
then plunged to a new level at around seventy-five to eighty-five argued cases
per year after the retirement of Justice White in 1993. Ever since the docket
reached this new equilibrium, it has remained essentially at the same level.
A variety of explanations have been advanced for this remarkable change
in the collective behavior of the Court.13 Explanations grounded in external

12. See David O’Brien, Storm Center: The Supreme Court in American Politics 166 (1986)
(noting that the number of law clerks was two per justice throughout the Warren Court
and increased to three and then four after 1970); Bernard Schwartz, The Ascent of Prag-
matism 4 (1990) (describing changes in the shape of the bench); David M. O’Brien, Join-
3 Votes, the Rule of Four, the Cert. Pool, and the Supreme Court’s Shrinking Plenary Docket,
13 J. Law & Pol. 779, 790, (1997) (tracing origins of certiorari pool to a suggestion made
by newly appointed Justice Powell, which was then endorsed by Chief Justice Burger).

13. For overviews of possible explanations and the evidence for and against each, see
Margaret Meriwether Cordray & Richard Cordray, The Supreme Court’s Plenary Docket, 58
Wash & Lee L. Rev. 737 (2001); Arthur D. Hellman, The Shrunken Docket of the Rehnquist
Court, 1996 Sup. Ct. Rev. 403. For longer term trends in the number of opinions issued
by the Court per year, see Robert Post, The Supreme Court Opinion as Institutional Prac-
tice: Dissent, Legal Scholarship, and Decisionmaking in the Taft Court, 85 Minn. L. Rev. 1267,
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variables, such as a decline in lower court activism or increased ideological
harmony within the ranks of the federal courts, do not appear to fit the evi-
dence. If these factors were the primary cause, one would not expect to see
such a precipitous drop followed by a leveling off. Instead, toward the end of
the second Clinton Administration, as the courts of appeals began to include
increasing numbers of Democratic appointees, but the Supreme Court re-
mained dominated by Republicans, one could expect to see an upturn in the
docket as the ideological harmony started to wear off. But there was no up-
turn.14

Nor does another popular explanation—the growing number of justices
participating in the certiorari pool—fit the data. The “cert pool,” as it is usu-
ally called, started out in the early years of the Burger Court with five cham-
bers participating (the four Nixon appointees to the Court plus Justice White)
and four not participating (Justices Douglas, Brennan, Stewart, Marshall).
When Justice O’Connor was named to the Court in 1981, she joined the pool,
increasing the participation to six chambers. Then, when Justices Brennan and
Marshall retired in 1990 and 1991, their successors (Justices Souter and
Thomas) also joined the pool, bringing the participation up to eight cham-
bers. After 1991, only Justice Stevens remained outside the pool. Justices Gins-

1280 (2001). Before the Judiciary Act of 1925, the Court typically rendered over 200 opin-
ions per year. This fell to a level of about 100 per year during the Vinson Court, increased
to about 120 cases per year during the Warren Court, and then jumped back up to 150 per
year during the Burger Court. This history suggests that the long-term trend is in the di-
rection of fewer opinions per year (200 per year prior to 1925 to 80 per year today) but that
significant variations exist from one natural Court to another (e.g., 150 per year under
Burger to 80 per year under Rehnquist). See also Cordray & Cordray, supra at 745-750
(describing how personnel change in the early years of the Vinson Court led to a drop in
the size of the docket from 150 cases per year to about 100 cases per year).

14. See Cordray & Cordray, id. at 772. The one external factor that appears to have
some explanatory force is a reduction in requests for review by the Solicitor General in civil
cases starting in the mid-1980s, which apparently tracks a reduction in the number of losses
experienced by the federal government in such cases in the lower courts. Id. at 763-771.
Cordray & Cordray show that the decline in government requests in the civil area appears
to be partly a function of fewer civil suits involving the government, and partly a function
of higher government success rates in the lower courts in civil cases. Id. at 768-770. But
this factor accounts for at most only about one-third of the magnitude of the change. 1d.
at 764. Cordray & Cordray estimate that the decline in civil petitions by the Solicitor Gen-
eral is responsible for a reduction in about fifteen cases per year, and a decline in petitions
support by amicus briefs filed by the Solicitor General for about ten cases per year. This
would account for about twenty-five cases out of a total decline in the size of the docket of
about seventy-five cases per year.
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burg and Breyer also joined the pool, but their participation merely kept the
level of participating chambers at eight. The pattern of growth of the cert pool
does not fit the pattern in the decline in the caseload either. There was no de-
cline in the docket when the pool expanded from five to six (in 1981), the re-
cent decline began in 1987, well before the further expansions to seven and
then eight justices in the cert pool took place, and the decline resumed with
the resignation of Justice White, after the size of the pool had been fixed at
eight.1s

The best explanation for the change in the size of the docket appears to be
that a new norm about what kinds of cases qualify for Supreme Court review
began to develop with the onset of the Rehnquist Court in 1986, which norm
then spread and became entrenched as other new justices came on board dur-
ing a period of rapid turnover. This explanation is supported by the findings
of several scholars who have examined the available data, each of whom has
concluded that the most plausible explanation for the shrinkage in the docket
is that the justices “have been applying a different—and more rigorous—stan-
dard in deciding whether to hear cases.”16

In short, the behavior of both the Burger Court and the Rehnquist Court
suggests that a high rate of turnover among justices is associated with change
in institutional norms, and a low rate of turnover is associated with stasis in
institutional norms. A system of staggered term limits would produce a level
of norm socialization equal to or perhaps even greater than that associated
with a stable Court. Given the staggering feature, new justices would be
titrated onto the Court one at a time, and would remain isolated in their jun-
ior status for two years (under the eighteen-year version). This should be long
enough to assure their socialization to the existing norms of the Court before
the next new justice arrived. More importantly, the staggering feature would
eliminate bunching of appointments, which seems to be a precondition of
norm change under most conditions. As a result, the imposition of staggered
term limits—at least for eighteen-year terms or longer—could produce a state
of more-or-less permanent norm entrenchment on the Court.

Whether a state of norm entrenchment would be a good thing or a bad
thing depends on whether the Court is amenable to reform through other
forces, such as legislation, and on how badly one thinks the Court is in need
of reform. If one thinks the Court’s current practices are sound, and should
be preserved in perpetuity, then staggered term limits would seem to be the

15. See id. at 792-93.
16. Hellman, supra n. 13 at 425. Accord, Cordray & Cordray, supra n. 13; O'Brien, Join-
3 Votes, supra n. 12.
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way to protect the status quo against change. However, if one thinks the
Court’s current practices are in need of significant reform, and that reform by
Congress is unlikely, then life tenure may be preferred. Life tenure will pro-
duce little or no change during periods of stability, but at least leaves the door
open to internal reform during periods of bunched turnover.

An illustration of how staggered term limits might affect reform is provided
by the question whether the Court should allow oral arguments to be tele-
vised. Congress could mandate such a reform. But Congress might be reluc-
tant to dictate to the Court about such a matter, and if it did, it is conceivable
the Court would declare the requirement unconstitutional as a violation of
separation of powers. Thus, televising arguments is most likely to occur if the
justices conclude such a reform is warranted, and decide to impose it on them-
selves. Yet such a change is unlikely to occur without the appointment of a
group of new justices who are receptive to such a change. From the perspec-
tive of someone who wants to see televised arguments, therefore, the current
system of life tenure should be preferred to staggered term limits, since only
life tenure is likely to produce the periods of bunched turnover that create the
conditions for internal change.

This is not to say that internal reform will always be wise or well-consid-
ered. The Court’s record on internal reform through norm change over the
last forty years—most notably the sudden increase in the size of the docket
in the early 1970s followed by an equally sudden decline in the size of the
docket in the late 1980s—is not very impressive. If this erratic behavior is
what internal reform means, then one is tempted to say that it is not worth
preserving. Still, it is troubling to think that staggered term limits might have
the effect of insulating the Court from any type of significant internal reform.
To the extent we conclude that bunched turnover in personnel is a necessary
condition of internal reform of the Court, this is a strike in favor of the sys-
tem of life tenure.

Decisional Efficiency

Another difference between a Court with stable membership and a Court
experiencing turnover is the amount of information each justice has about the
legal issues that come before the Court, the conventions concerning the treat-
ment of these issues given their procedural posture, and the preferences of the
other justices with regard to these matters.

If we assume that each justice would like to see his or her jurisprudential
views adopted in opinions that command a majority of the Court, then in-
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formation about the views of the other justices is especially critical. No jus-
tice will ever have perfect information about the preferences of the other jus-
tices. Each must act on a subjective estimate of the likely position each of the
other justices will take on each issue in each case that appears before the Court
as a candidate for decision. But these subjective estimates are continually being
updated with each case the Court decides as it sits together. The longer a given
Court sits together, the more accurate become the estimates that each justice
will make regarding the other justices.?

As an illustration, consider the situation of the justices in trying to determine
the views of Justice David Souter when he was first appointed to the Court. The
other justices were presumably anxious to develop a sense of Souter’s views on
controversial questions such as whether the Court should overrule Roe v. Wade.
Each of the other justices started with some information about Souter—he is
a white Protestant from New England, he is a bachelor, he previously served as
a criminal prosecutor, he was appointed to the Court by the first President Bush,
and so forth—and on the basis of these fragmentary bits of information would
develop a preliminary estimate of the probability that Souter would vote to over-
rule Roe. The other justices would then observe Souter as he set to work decid-
ing cases with them. If a case arose presenting a substantive due process ques-
tion, for example, they would observe closely to see whether he was comfortable
invoking this doctrine (on which Roe is based). In effect, they would revise their
initial probability estimate by factoring in Souter’s behavior in the substantive
due process case. Then suppose another case arises, presenting a question of
how much weight to give to stare decisis in constitutional law. The justices
would revise their estimate again, based on Souter’s views on whether to over-
rule a constitutional precedent. The process would proceed in this fashion, with
each justice presumably developing a more accurate estimate of probability of
Souter’s decisive vote on overruling Roe as the decisional process unfolded.

The point of all this is that the accuracy of the estimates of positions of
each of the other justices will differ significantly on a Court with stable mem-
bership relative to a Court experiencing turnover. When the Court’s mem-

17. The process by which a Court of nine justices continually updates probability esti-
mates of the preferences of other justices can be described in Bayesian terms. For a general
introduction, see Richard D. Friedman, Assessing Evidence, 94 Mich. L. Rev. 1810 (1996).
Each justice is continually reassessing the probability that the other justices will take a par-
ticular position with respect to particular issues. The process involves continuously up-
dating initial probability estimates as new information comes in. The more opportunities
there are to recalibrate the initial estimates, the more accurate the final estimate of proba-
bility becomes.
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bership is stable, each additional year in which the nine justices sit together
represents an increase in their collective information about the probable be-
havior of the others. Probability estimates continually improve in their pre-
dictive accuracy, although presumably at a diminishing rate. For a Court ex-
periencing turnover, in contrast, each new appointment means that the other
justices must start from scratch in developing estimates of probabilities for
each new justice’s position on a host of issues. Insofar as the behavior of the
new justice is critical in close cases, the other justices must make crude guesses
about his or her likely behavior, rendering their estimate of the overall out-
come uncertain.

What this means, in practical terms, is that the justices on a changing Court
will make more “mistakes” about the positions of other justices than the jus-
tices on a Court with stable membership. The senior justices on a Court in flux
will be operating with inaccurate estimates of the positions of the junior jus-
tices, and the junior justices may be operating with somewhat inaccurate esti-
mates of the positions of the senior justices (assuming that one gains infor-
mation from personal interaction that goes beyond what can be learned by
studying prior opinions). The mistakes created by this incomplete information
will take many forms: justices will vote to grant certiorari predicting a partic-
ular outcome on the merits and the outcome will be different; the chief justice
or the senior associate justice will assign opinions assuming a certain mode of
analysis and the analysis will be different; justices will draft proposed opinions
for the Court assuming at least four supporting votes and there will be fewer
than four supporting votes. In a word, a Court in flux will perform less “effi-
ciently” in generating new law than will a Court with stable membership.

These conjectures find support in the patterns of plurality decisions gen-
erated by the Court—the issuance of decisions in which no single opinion
represents the views of a majority of the justices hearing the case. Plurality
opinions can be seen as potential majority opinions that fail to materialize be-
cause of a lack of complete information about the preferences of at least four
other justices. Given the high premium placed on securing five votes for a sin-
gle opinion in support of judgment,8 we can assume that immediately after
conference on a case, at which point the preliminary vote on the judgment is
known but no opinion has yet been drafted, the justices voting in the major-
ity would nearly always like to see at least five votes for a single rationale. If

18. One of the unwritten norms of the Court is that a rationale for a judgment—an
opinion—will be regarded as a binding precedent only if supported by a majority of par-
ticipating justices. See Saul Levmore, Ruling Majorities and Reasoning Pluralities, 3 Theo-
retical Inquiries in Law 87 (2002).



238 THOMAS W. MERRILL

the justices voting in the majority fail to achieve this result, then the reason
in most cases is because someone miscalculated the views of one or more of
the others in the majority. One would never expect the Court to eliminate all
plurality opinions, since novel issues have a way of popping up, as to which
there will inevitably be uncertainty about the positions of the justices. Also,
some justices’ views may change over time, creating another source of uncer-
tainty. Nevertheless, all else being equal, a Court with stable membership
should be more efficient at turning alliances of five votes for a judgment into
five votes for a single opinion of the Court.

The recent history of the Court seems to confirm this hypothesis. If we look
back to 1946, the Court terms that produce especially high rates of plurality
decisions (five percent or more) tend to come during or just after periods of
high turnover or the appointment of a new chief justice.1® Conversely, peri-
ods characterized by low rates of plurality opinions tend to coincide with pe-
riods of stability in the Court’s membership. The Rehnquist Court is partic-
ularly striking in this regard. The first six years of the Rehnquist Court, which
experienced significant turnover, averaged nearly four percent plurality deci-
sions per year; in a similar six-year period after its membership stabilized, the
Court averaged only two percent plurality decisions per year.20 A plausible ex-
planation would be that as the membership of the Court stabilized, and the
justices came to have more and better information about each other’s prefer-
ences, the number of mistakes declined, and the Court’s efficiency in pro-
ducing precedents increased.

How would a system of staggered term limits affect the Court’s decisional
efficiency? Decisional efficiency seems to be largely a function of the collec-
tive knowledge of the Court. Collective knowledge, in turn, is presumably
positively related to average length of service, with the important caveat that
as justices get older and begin to decline in their intellectual capacities, long
service may be associated with some reduction in decisional efficiency. A sys-

19. The years with more than five percent plurality decisions include 1948 (shortly after
a new chief justice and one associate justice); 1950 (after two consecutive years of new as-
sociate justices); 1953 (new chief justice); 1971 (shortly after new chief justice and new as-
sociate justice); 1975 (new associate justice); 1988 (shortly after a new chief justice and two
new associate justices); and 1995 (after three consecutive years of new associate justices).
Three years do not fit this pattern: 1950, 1977, and 1979. The data are taken from The
Supreme Court Compendium 226-27 (Table 3-5) (Lee Epstein et al., 3d ed. 2002). They
undoubtedly undercount the number of plurality decisions, since “per curium” decisions
are omitted.

20. Id. (data for years 1991-96).
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tem of staggered eighteen-year term limits would reduce tenure of service from
an average of 26.1 years to one of eighteen years,2! and to this extent would
reduce the overall level of knowledge of the Court. The staggering feature,
however, would eliminate the bunching of significant numbers of inexperi-
enced justices during periods of high turnover. This would eliminate any com-
pounding effects of multiple inexperienced justices. Moreover, the fixed serv-
ice-termination feature would presumably eliminate most problems of
decrepitude, which would also tend to enhance overall decisional efficiency.
On balance, it would seem that a staggered term limit Court with terms of at
least eighteen years would tend to behave at a fairly high level of efficiency —
and of course would do so on a consistent basis.

Is decisional efficiency a good thing? Ordinarily one would think that effi-
ciency must be good, since any asset is always more valuable to society if it
can be deployed more efficiently. But we are speaking here of efficiency in a
specialized sense. One possible and very narrow meaning of decisional effi-
ciency is that it refers to the rate at which a court transforms decisional op-
portunities into precedents. The rate of precedent formation may matter to
the judges that sit on the court, but it is not clear that it is of great concern
from a societal perspective. A court like the U.S. Supreme Court that has com-
plete discretion over its docket can always increase the number of precedents
it creates simply by granting and deciding more cases. Deciding one hundred
twenty cases per year at ninety percent efficiency (producing one hundred
eight precedents) would likely be more valuable to society than deciding eighty
cases per year at ninety-eight percent efficiency (yielding only seventy-eight
precedents).

Other, broader, definitions of decisional efficiency are conceivable. For ex-
ample, one might posit that an efficient Court will produce precedents that
are sound, in the sense that they faithfully account for all relevant legal au-
thorities. But it is not clear that this kind of efficiency is an unalloyed good
thing from a societal perspective either. When law is made in the common-
law mode, sometimes there are benefits when the court produces decisional
mutations. Most mutations are likely to prove unworkable or will operate as
discordant elements in the larger doctrinal framework, and must eventually
be discarded as mistakes.22 But some may turn out to be innovations with en-
during value. The Chevron doctrine in administrative law, for example, which

21. See supra Calabresi & Lindgren, pp. 23-24.
22. See Lingle v. Chevron U.S.A. Inc., 125 S. Ct. 2074 (2005) (decision by the Court
repudiating language introduced in an opinion eighteen years earlier).
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originated from a short-handed Court in an opinion rushed through at the
end of the Term, eventually became a cornerstone of modern understanding
of court-agency relations.2?

I do not want to push these notions too far. Ceteris paribus, decisional ef-
ficiency is a good thing, and thus it is probably a plus for staggered term lim-
its that they would tend to produce a relatively efficient Court. It would not
be as efficient as the Rehnquist Court in its latter days of extreme stability, but
it would probably be more efficient than a life-tenured Court overall, when
we average together the periods of stability with the periods of flux.

The Formation of Blocks

It is likely that a Court with stable membership differs from a Court in flux
in ways more profound than simply operating more efficiently in producing
new precedents. A Court that sits together for a long period of time is more
likely to coalesce into blocks of justices, and those blocks may grow in strength
over time.2* This at least would seem to be a plausible prediction suggested by
game-theory. That literature indicates that participants in infinitely-repeated
games are more likely to adopt cooperative strategies than are participants in
single-play games or games with fixed termination points.2s This literature fur-
ther indicates that games of uncertain length will resemble infinitely-repeated
games.26 Finally, the literature suggests that in such an indefinitely-repeated
game, strategies with higher collective payoffs for multiple players will tend
over time to dominate strategies with lower collective payoffs.2

If Supreme Court decisionmaking can be modeled as a repeated game, it
is obviously an extraordinarily complex one. Nevertheless, we can think of the
Court as being engaged in a collegial game of uncertain length, the object of
which is to produce precedents that advance the justices’ individual policy

23. See Thomas W. Merrill, The Story of Chevron: the Making of an Accidental Land-
mark, in Administrative Law Stories (Foundation Press forthcoming).

24. One political scientist has argued that “cliques” would be a more accurate term, but
this usage has not caught on. See Sidney S. Ulmer, Toward a Theory of Sub-Group Forma-
tion in the United States Supreme Court,” 27 J. Politics 133 (1965).

25. See generally Robert Axelrod, The Evolution of Cooperation (1984); Michael Taylor,
The Possibilities of Cooperation: Studies in Rationality and Social Change (1987).

26. See Douglas G. Baird et al., Game Theory and the Law 167 (1994).

27. See Randal C. Picker, Simple Games in a Complex World: A Generative Approach to
the Adoption of Norms, 64 U. Chi. L. Rev. 1225 (1997).
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preferences. Moreover, it is plausible to think that, over time, such a game will
tend to produce blocks of justices who share similar preferences over a range of
issues, and who discover that they can do more to advance those preferences by
cooperating with other members of the block, rather than simply approaching
each case on an ad hoc basis.28 More specifically, one would predict that voting
blocks of justices would form that have the capability of joining in the forma-
tion of majority opinions on a frequent basis; that the cooperation among the
justices within these blocks would persist across cases; and that if the payoffs
from this cooperation were high enough, the range of cases over which the coali-
tion cooperated would very likely expand as the “game” progressed.

The possibility of cooperation among justices implies strategic behavior
that goes beyond the strategic exercise of individual discretionary choices by
justices, such as whether to vote to grant certiorari in a particular case or
whom to assign the task of writing an opinion for the majority. Rather, it im-
plies that justices will suppress their sincere views about outcomes of cases and
about the rationales used to support outcomes in an effort to accommodate
the preferences of other justices. These accommodative gestures will occur,
the model suggests, to elicit or reward similar accommodative gestures by
other justices on other issues or in other cases. As bonds of accommodative
reciprocity begin to take hold, a block of justices that engages in this kind of
reciprocating behavior will grow in strength, and will gradually begin to ex-
pand its reach into new issues and areas of law.

The exact mechanism by which an extraordinarily complex, nine-player
game of uncertain duration would generate block behavior is unclear, and
such an outcome is by no means guaranteed. The players may eventually learn
of the benefits of forming blocks by trial and error, or they may stumble upon
strategies like tit-for-tat (in which players respond to cooperation by reward-
ing the cooperator, and respond to defection by punishing the defector) which
may conduce toward stable cooperation.2® The relevant point for present pur-
poses is that whatever the precise mechanism by which blocks come into ex-
istence, if the game is sufficiently complex and has multiple players, it pre-
sumably takes time to develop a cooperating block. A Court in flux is unlikely
to achieve such a state, because the introduction of new players disrupts the
expectations and strategies of the other players, requiring in effect that the
game start over. A Court with stable membership, in contrast, may be able to

28. See Maltzman et al., supra n. 5 at 73, 101.
29. Seeid. at 73 (“Because justices are engaged in long-term interactions with their col-
leagues, we expect tit-for-tat relationships to develop.”).
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sustain enough rounds of play so that cooperation becomes the dominant and
stable strategy within a block of justices.

The post-1994 Rehnquist Court provides an illustration of how such block
behavior can emerge over time on a Court of great stability. The Court, dur-
ing the period before Justice O’Connor’s retirement and Chief Justice Rehn-
quist’s death in August 2005, had congealed into two blocks of justices. One
block consisted of Chief Justice Rehnquist, Justice Scalia and Justice Thomas,
joined often by Justices O’Connor and Kennedy. The other block consisted of
Justices Stevens, Souter, Ginsburg, and Breyer, joined occasionally by Justices
O’Connor and/or Kennedy. The Rehnquist block during this period remade
much of the law of constitutional federalism, including the scope of federal
power under the Commerce Clause and section 5 of the Fourteenth Amend-
ment, Tenth Amendment limitations on federal power, and state sovereign im-
munity from private lawsuits reflected in the Eleventh Amendment.3° It also
acted as a block in rendering significant decisions on religious accommodations,
voting rights, associational rights, post-conviction relief, and, of course, the
2000 election.3t This block reflected all the elements predicted from the game-
theoretic perspective, namely, that a block formed, was persistent, and seemed
to grow in strength over time, both in terms of the range of issues covered, and
the degree of controversy associated with the rulings it was willing to support.

For reasons that are unclear, this majority block begun to unravel in recent
years, with the second or Stevens block emerging as the more successful coali-
tion, capturing victory in many of the high-profile decisions.32 This shift is in
no way inconsistent with the game-theoretic model, since it is clear that both
blocks were competing for the votes of Justices O’Connor and Kennedy
throughout this time period. Perhaps the Stevens block ultimately got the
upper hand because it had four core members rather than three, making it
easier to form majority coalitions. Or perhaps the Stevens block simply got
better over time in figuring out how to offer reciprocal benefits to the swing

30. See Merrill, supra n. 1, for details.

31. See, e.g., Zelman v. Simmons-Harris, 536 U.S. 639 (2002) (upholding school
vouchers); Boys Scouts of America v. Dale, 530 U.S. 640 (2000) (invalidating state effort
to require scouts to admit openly gay leaders); Bush v. Gore, 531 U.S. 98 (2000) (ending
challenge of Vice President Gore to election of George W. Bush); Shaw v. Reno, 509 U.S.
630 (1993) (vacating electoral districting plan where race was likely the predominating fac-
tor in determining the configuration of districts).

32. See, e.g., Grutter v. Bollinger, 539 U.S. 892 (2003); Lawrence v. Texas, 539 U.S. 558
(2003); Tennessee v. Lane, 541 U.S. 509 (2004); Gonzales v. Raich, 125 S. Ct. 2195 (2005);
Kelo v. City of New London, 125 S. Ct. 2655 (2005).
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justices. In any event, once Justices O’Connor and/or Kennedy began to break
ranks with the Rehnquist block and join the Stevens block in several critical
cases, the logic of reciprocal cooperation would lead one to expect the new
majority block to become relatively more powerful, and to become entrenched
and expand thereafter. Something like that may have started to happen. The
2005 vacancies, however, will unquestionably bring forth new patterns of
alignment among the justices.

How would a system of staggered term limits affect the propensity of the
Court to coalesce into blocks? Insofar as socialization and knowledge about
the preferences of other justices are both necessary for the formation and
maintenance of blocks, then staggered term limits should satisfy these pre-
conditions reasonably well, for the reasons previously discussed. But on the
critical cooperation variable, it is doubtful that staggered term limits (except
perhaps a twenty-seven-year version) would create long enough overlapping
terms of